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SECTION I: INTRODUCTION

This section provides an introduction to tHenois Department of Human Servidésrensic
Handbook, an overview of Forensic Services, Forensic Facility contact persons, a neap of th
State of lllimis identifying theForensic Treatment Facilities and geographic demarcations for
referrals, and contact information for referral coordinators.

The contents of this handbook are a compilation of the various statutes and requirements
affecting the individual who is involved with both the criminal justice and mental health
systems. As laws and requirements change, this handbook will be updated. If there are
guestions or issues on such matters, you should first contact the regional coetacip
Please feel free to contact the central office at any time.

This publication will be located on the Department of Human Services website and updates will
be available online.

Contributors
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Patrick W. Knepler, J.D. Hon. Chistopher Stride
Legislative Liaison Associate Judge, Lake County
lllinoisDepartment of Human Services

Thomas C. Helsel, J.D. Georgia TayleMcKinzie
Assistant General Counsel Court Service Liaison

lllinois Department of Corrections Elgin Matal Health Center
Mark Weintraub, J.D. Victoria E. Ingram, Psy.D., PSA
Assistant General Counsel Director, Court Services

lllinois Department of Human Services Elgin Mental Health Center



PROGRAM OVERVIEW

Forensic Services oversees and coordinates all forensic mental health serviced lfordise
Department of Human ServiceBivision of Mental Healt(iThe Department) A primary
responsibilityof Forensic &vices is gordinating the inpatient and outpatient placements of
adults and juveniles remanded by Illinois County Courts to the irapat of Human Services
under gatutes finding them Unfito Stand Trial (UST) (725 ILCS 5)Hit Not Guilty by

Reason of InsanifNGRI) (730 ILCS, 851). Placement evaluation responsibilities include: (1)
on site evéuation of individuals held in county jails or juvenile detentiemters, and (2)
outpatient placement evaluations of individuals warce remanded to the Departmémnder
fitness and insanity statutes but not in custody of county jails or detention centers. Placement
evaluations determine the most appropriate inpatient or outpatient setting for forensic
treatment based on a number of factors including age, genaental health diagnosis, and
security need. Unless a person is specifically ordered to receive services in an outpatient
setting, court ordered referrals under state forensic statutes call for placement in a secure
inpatient setting. The secure state apéed inpatient facilities that service the forensic UST
and NGRI population include the following:

Alton MHC
Adult Males and Females with Mental lliness atehtal Retardatiorg Minimum andMedium
Security

Chester MHC
Adult Males with Mental Iliness afar Mental Retardationg Medium andMaximum Security

Choate MHC

Adult Males with Mental RetardationMedium Security within the restriction of operating a
secure program, Choate is operated as an ICF/DD (intermediate care facility for the
developmentallydisabled)

Elgin MHC
Adult Males and Females with Mental Ilinesglinimum andMedium Security

McFarland MHC
Adult Males and Females with Mental llinesglinimum andMedium Security

*Juvenile Male & Female forenstoeatment is coordinged through community providers



FORENSIC FACILITY SECURITY LEVEL INFORMATION
The Department of Human Servicdsorensic Services essentially has three general security
levels for forensic inpatients.

(1) Minimum Security (formerliWon-Secure) This type of unit typically serves civil inpatients.

The general unit structure is secure with locked doors, including 24/7 staff supervision, security
services and controlled access. Residents need an approveddgpass before they may
leaveescortedor unescorted Currently, Minimum Security placement can only be used for
forensic patientsvith prior approval by the court. ypicallythese patients havanisdemeanors,
nonviolent offensesandlow elopement risk

(2) Medium Security All areas of the State are served by a unit which fits this category. Fenced
recreation areas, security screens, controlled access, and limitations on allowed personal items
serve to differentiate these units from other units in the Department.

(3) MaximumSecurity- Chester Mental Health Center is the only State operated hospital with
maximum securityinits and is the highest level of security available in the Department. The
maximum security program at Chester has substantially restricted movementakpedi

physical plant and monitoring, and nearly continuous observation. It allowsore physically
dangerous or assaultive patients to be treated as well as those who present substantial escape
potential. ChestetMHCalso has one Medium Security USTt with reduced inrbuilding

restrictions.

Again, the lllinois Legislature has mandated by statute that all defendants found Unfit to Stand
Trial (UST) or those defendants found Not Guilty by Reason of Insanity (NGRI) are to be housed
in a securesetting ofthe Department unless the criminal court orders otherwise. The court

must also give prior approval before such defendants are granted any privileges such as being
unescorted while on facility grounds and when being taken in the community.

In responsed a Federal Court decisiodchnson v. Breljéb23 F. Supp. 723 (N.Dist. Ill., 1981),
525 F. Supp. 183 (N.Dist. Ill., 1981), affirmed 701 F. 2d 1201 (7th Cir. 1983)}, the lllinois
Legislature also mandated that before a UST or NGRI defendant is actaedlgl mto a secure
setting of the Department, the Department must conduct an evaluation of the defendant while
in the jail. Upon determining the appropriate placement for a defendant, the Department
notifies the sheriff who thertransports the defendanto the designated facility. Where the

court has not authorized placement in a nreacure(Minimum Security¥etting, based on the
clinical results of the placement evaluation, the defendants are placed into one of the
moderately secure settings listed pieusly. However, based upon the individual's evaluation,
amale defendant that demonstrates extreme dangerousness and/or an escape potential may
be placed at tb Chester Mental Health Center.




ADDITIONAL MAJOR AREAS OF FORENSIC PROGRAM RESPONSIBILITY

1. Revew and final approval of conditional release recommendations for inpatients in NGRI status.

2. Review, evaluation, and admissiapproval forReferrals to Chester MHC from non
secure statdacilities. Theseeferrals result from combative and high elopemeisk
civil and forensic patients wvehcannot be managed in a minimuosn medium security
state operated merdl health inpatient facilities.

3. Placement review dDepartment of Correctionsimates subject to civil commitment
upon release from prison.

4. Developnent of outpatient treatment options for individuals in NGRI status and
monitoring and tracking of conditionally released NGRI clients receiving services in
outpatient settings.

5. Development of outpatient treatment options for individuals in UST |egdls and
monitoring and tracking of UST clients receiving services on outpatient settings

6. Program monitoring of community inpatient juvenile forensic sites.

7. Administrative Oversight for the Sexually Violent Persdneatment and Detention
Facility inRushville, lllinois.

8. Development and implementation of initiatives for justice involved adults and juveniles
with serious mental illness.
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FORENSIC FACILITY CONTACTS & ILLINOIS MAP WITH FORENSIC PROGRAM LOCATIONS
Alton Mental Health Center

4500 College Avenue

Alton, IL 62005099

Phone: 618/4743200; TDD: 618/468500

Fax: 618/464800

Contact: Ron Floyd, Forensic Coordinator

Chester Mental Health Center

P.O. Box 31

Chester, IL 622336031

Phone: 618/8264571; TDD: 618/826192
Fax: 618/8263229

Contact: Wayne WomagcForensic Coordinator

Clyde L. Choate Mental Health and Developmental Center
1000 North Main Street

Anna, IL 62906

Phone: 618/833%161; TTY: 618/838052

Fax: 618/833191

Contact: Michael Jasmon, Unit Direct@D Forensic Unit

Elgin Mental Health Center

750 South State Street

Elgin, IL 60123692

Phone: 847/7421040 x 3120; TDD: 847/74D73
Fax: 847/4291946

Contact: Jeff Pharis, Forensic Coordinator

Andrew McFarland Mental Health Center
901 Southwindroad

Springfield, IL 62703

Phone: 217/786&900; TDD: 217/786241
Fax: 217/78&7167

Contact: Don Henke, Forensic Coordinator

Juvenile Forensic Treatment
Contact: Dr. Sharon L. Coleman, Associate Director of Forensic Services
Phone:; 312/8144909
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PLEASE SEE MAP FOR GEOGRAPHIC LOCATION OF THE FACILITIES
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SECTION IIl: UNFIT TO STAND TRIAL

See
http://www.ilga.gov/legislation/ilcs/ilcs4.asp?ActiD=1966&ChapterID=54&SeqStart=4200000&
SegEnd=6500000

OVERVIEW

This section covers different aspects of legal proceedings, and the treatment process for
individuals found Unfit to Stand Trial. Included in this section are the following:

A. Two flow charts for the legal proceedings for UST. The first flow fdiaws the L
LINE OSRdAzNBE F2NJ N> AaAy3a 0UKS Adaadzs 2F¥ FAUuySaa
options for a person who is not able to be restored to fitness after a discharge hearing.

B. Summary of Fitness Procedures

C. The statute for Unfit to Standrial (Appendix A)

D. Sample OrderAppendix B

E. An explanation of the reports required in the Fitness Proceedings.

F. Sample Report@Appendix ¢
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FITNESS TO STAND TRIAL, TO PLEAD OR TO BE SERAENCEN 04) FLOWCHART

Raising the issue &itness
10411

No bona fidedoubt

|
Bona fidedoubt

Criminal Trial

Order a Determination of the Issue an
order an examination of the Dendant
(Exam 10413, Report 10414)

Fitness Hearin¢L04-16)
Jury or NorJury (10412)

Fit ; ; Fit with special provisions
Unfit to Stand Trial
I 10422
Criminal Trial , |
10426 .
Probabil . . -
robabl |ty. Unable to determine if No probability of attaining
Defendant will A ! o
) Defendant willbecome fithess within one year
become fit L
- fit within a year 104-16(d)
within a year 10416(d)
104-16(d) | |
Order Defendant to undergo treatmen States optlct)n 1023
to render fit (10417) (see next page)
Admission Report (1047c)
Progress Reports (16¥B)
I
St next hearing date
I
I
- Unfit but making progress toward )
Fit attainingFitness 10420(c) Unfit and not
making progress
| toward fitness
Criminal Continueoriginal order or 104-20(d)
Trial modify treatment —L—
{alrasQa 2L

Set next hearing date

—

Hearing after one year
104-23(b) —

104-23(b) Defendant
may move for
discharge hearing
under 10425

Fit

Criminal Trial

uUnfit

104-23

States options under




{Grisoa 2L

104-23(b)

Discharge Hearing

Remand to DHS for Civil
Commitment 10423(b)(3)

If defendant is

not committed,

remand back to
court

If defendant is
civilly committed
under MHDD
Code (405 ILCS
5/1-100)Dismiss
with leave to
reinstate

Remains Unfit
104-25(0)Y2)

Release
104-23(b)2) 104-25
| [ I | |
Released Acquitted NGRI Not acquitted
from Custody 104-25(b) 104-25(c) 104-25(d)
[ |
Released | Extended
from P di treatment
Custody rocze Itg period
May be accord wi 104-25(d)
civilly 730 ILCS 5/2-4 |
committed .
Hearing
104-25(q)
|
| |
Fit
104-5(g)(1)
Criminal If subject to involuntary
Trial admission or constitutes
serious threat to public

safety

Remandedo DHS
Term cannot exceed maximum
sentence if convicted 1625(g)(4)

104-25(g)(2)(1)

180 days after defendant is remanded
and every 180 days therdaf, DHS
submits a treatment plan to the court

plan, court sets hearing

Within 30 days of receiving treatment

Not subject to
involuntary
admission or a
serious threat to
public safety
104-25(g) (3)

Released from
Custody

In need of services on an
outpatient basis
104-25(g) (2) (1) (c)

Released
Conditionally

Hearing
I
Subject to In need of services on an
involuntary inpatient basis
admission 104-25(g) (2) (1) (b)
104-25(9)(2) (D) (A I

Court enters
appropriate order
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SUMMARY OFITNESBROCEDURES
Introduction

Federaland state due process prohibits a criminal case from proceeding if the defendant is unable
to understand the nature or purpose of proceedings against him or her or is unable to assist in the
defense due to a physical or mental conditi®eople v. JohnspR06 11l.2d 348, 361 (2002).

As criminal court judges, attorneys, mental health personnel, and defendants proceed through the
fitness determination and periods of treatment, the lllinois fithess statute becomes increasingly an
entangled thicket of confusmterms, imprecise procedure, and frustration. This Fitness Section of
the Forensic Handboolk intended to provide some degree of assistance and clarity as one wades
GKS LftAYy2AaQ FAUYySaa LINRPOSRAzINBE flgaod

The Fitness Section is divided into 5 parts. firseisMatters that are Applicable to All Periads
The last four parts correspond to the four periods of treatment, namelyh@d Period Leading up
to the Fitness Determinatiqii2)the Initial Period of Treatmen(3)the Extended Period of
Treatment,and (4)the g(2) Period of Treatment

|. Matters Applicable to All Periods

A. Common abbreviationgCommon abbreviations in the criminal law and mental health areas
include:

w {¢ = unfit to stand trial

w bDwlL= not guilty by reasomf insanity

w 51 { = Department of Human Services

w al 55¢E Mental Health and Developmental Disabilities Code
w X/ = behavioral clinical exam

B. Presencef the defendant at hearing: At any hearing involving fitness, the defendant has a
right to be present Waiver is allowablenly if a certificate is filedtating the defendant is
physically unable to be present and the reasamstiat inability. The certificate shall be signed by
a licensed physiciawho, within 7 days, has examined the defendant. 725 ILCS 3/6@3.

At the 90 or 18eDay Hearings during the g(2) Period of Treatment, fitness is part of those hearings

only upon motion of the Court, State, or DefenBeople v. Olssorlll.App.3d-, 979 N.E.2d 982,

990991, 366 Ill.Dec. 181, 19R012). If fitness isot part of those hearings, a defendant
GO2YFTAYSR AYy | aS0OdzNB aStadAay3aé¢ Aa G2 FLIWLISIEN 2y
appearance. 725 ILCS 5/1P3(g)(2)(par 5).

t NA2NJ 02 Nz Ay 3 G K lisiwaiie& nyR&ANS iyivieIVing fittegthe CINB &4 Sy O S
should make certain that the physic@d OS WIaA BPYOF A S S o CKAA LIK&aaOA
presumably a document that falls within the confidentiabtatute and should be maintained

separately by the clerk of the court. 725 ILCS 5/194
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1. Practices regarding DHS bringing the defendant to Court:

It is usually the receipt of a writ or court order to DHS directing that thertkdat appear

in a particular Court on a specific date and time that triggers the internal steps for DHS to
SAGKSNI YIF]1S GKS INNIy3ISYSyida F2N GKIFG | LIS
clinical opinion is that the defendant is unable to prese725 ILCS 5/1046(c).

Because the defendant has the right to be present at every hearing on the issue of fithess
YR GKFG LINBASYyOS Yle 2yfé 06S 61 AGAR)SA LK |
counsel need to be on the alert to make cent@ither the defendant is present or the
LIK@aAOAlFIyQa OSNIATAOFIGS A&a 2y FTAtESO .e I a
an agreement by the Court, State, defense, and DHS of the defendant not appearing

without the filing of the physici Qa OSNI A FAOI 1S

A

LY FRRAGAZ2YZ GKSNB INBE RAFTFSNBYydG LINI OGAOSa
ONAY3a (GKS RSFSYyRIyd (G2 /2d2NI AF 51 { KIFa OFd
LK@ aAOAlFIyQa OSNIATAOFGS KFa 0SSy TAfSRY

1 In some couhes, the understood protocol is that DHS does not bring the
defendant to the hearing unless otherwise notifie@he rationale is that the
certificate recites the clinical impossibility of the defendant appearing, and this
concludes tle matter unless DHS is otherwise informed or ordered.
1 In other counties, unless DHS is otherwise notified by the Court, the State, or
0 KS RSTSy RI anilinmbtidefdndriit B bidgeStéd to attemegardless
OKFG F LIKeaAOAlryQa OSNIAFAOFGS KIFa o6SS:
1 In yet other counties, especially the more rural ones, DHS and the State and/or
the Defense will discuss each instance if the defendant should be brought to
court when a certificate has been filed.

As with any procedural matter involving DHS, the Court, State, and the defense,
communication is important so that all involved are working with the same understanding
of the protocol and all is consistent withdtstatutes.

2. Order or writ to bring the defendant to Cour€ounties also differ as to whether they
SELISOG 51 { (2 LINBRdzOS Iy dzyFAG RSTFSYRIyld T2
g KS G KS Nindeds 6o dgsdlk. (Béth procedures aederred to in the Fitness Statutes at

725 ILCS 5/1025(g)(2)par 5. For those counties that issue writs for the appearance of the
defendant, they differ as to whether it is the State, the clerk, or the Defense who prepares

the paperwork for the issuanagf the writ. For those counties that issue orders, they differ

as to whether it is the State or the Defense who prepares the order.

3. Timely advance notice to DHS that a defendant is needed in Cduhile the statute

states duringtheg@® LISNA 2R GKI G aOAYStEeégd y2GA0S &K?2 dz
transport a defendant to Court, as a matter of efficiency and courtesy (725 ILCS 5/104
HPOIVOHUOLI NI pUuX aiAYSt wheneyepaiddfendint & ge2sdabll 0 S 3
needed in ©Gurt, regardless of the period of treatment. Additionally, if it is clinically



12

FLILINRPLINREFGS F2NJ GKS FAEAY3I 2F | LKeaAOAl yQa
to be present for the hearing, sufficient time is needed in advance by DH#ply.

4. Establishing a protocol or procedure with DH¥o avoid problems, the Court, the State,

the Defense, and DHS in each county should have a clear understanding as to the protocol

on the presencef defendants, the need for a writr order, who is responsible for the

LI LISNB2N] = FyYyR (GKS LINI OGAOFE YSIyAy3 2F adaA

C. Waiver of hearings'he Fitness Statutes allow waiv@rcertain hearings, but it is the

recommendation of thigorensic Handboadlo avoid that practice. This is not in regard to the

waiver of the presence of the defendant at a UST hearing; this is in the matter of the waiver of the
hearing itself. In the context of thEorensic Handbodk & ¢ A GSNE R2S&a y2i4 AyO
905Fe& KSINAYy3IEA gKSNB (KS NBLRNLIaAaQ O2ydGSyida | NB
properly waived, and no one objects to a finding of continued unfitness and an order of continued
treatment. This is in the context of a hearing not being heldllat

The Fitness Statutes specifically allow wanfenearings in two instances. The first is the hearing

GKIFIG Aa 20KSNBAAS (2 0SS KSt R ofluditbatthetferdf & LJ2 & & A
fact, thatisi KS 2dzR3IS 2NJ 2dzNBE>X Aa adzylofS (2 RSUGUSNNAY
RSTSYRIYGS AT LINPGARSR 6A0GK I O2dz2NERS 2F GNBFGY
5/104-16(d).

The second type of hearing that may be waived 90Day Hearing during the Initial and Extended
Periods of Treatmen{/25 ILCS 5/1620(a). In practice, it is generally assumed that the waiver
possibility includes 18Day Hearings during the g(2) Period of Treatmemwels 725 ILCS 5/104

25(9)(2).

No standards are given as to what is required for an effective waiver of the hearing

To ensure that defendants and their cases are not overlooked and that the rights of those
suffering mental or physical hehlproblems are not denied, waiveo$ hearing are discouraged.

For an example of problems that can develop, Baechello v. Campagn276 Ill.App.3d 269, 271
(1995) where the defendant was held in DHS without a UST hearing from {Ju®&%to mid

1994 and had made no waivers. The trial court was affirmed for granting a UST hearing instanter
rather than releasing the defendant. But practices should be used that minimize the risk of
forgotten unfit defendants. Waivers of hearingsrie@se that risk.

Where the prosecution and defense are in agreement that treatment should be continued, instead
of waiving a 9éDay (or 18€Day) hearing, the attorneys and the Court could consider a short
hearing in which:

1 ¢KS RSTSyRI iyviaedandiNSragigdpsysiciaws OSNI A FTAOF G S
(725 ILCS 5/1626(c)),

1 The parties stipulatéhat the author of the reporis an expert and the expert would
testify in accordance with the information in the repgrand
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1 The Court makes the appropriate findings, enters an order, and sets the case for the
next hearing date.

D. Representation Y an attorney. Because a proper waivef counserequires the defendant to

have use of his or her mental faculties, it is error to allow a defendant to represent him or herself

once abonafideR2 dzo & NBIAF NRAY I (GKS RSTSPédpley RaE21 D2 YLISG S
App. 3d 548, 551 (1984).

Ly I OF&aS F+d dKS FTAGySaa RSUGSN¥YAYyLFGA2Yy &adl3s
08aU0UFYRSNEE Iy FLIISEARS TSy RI2yIiNII ¢ IT2 day RS Iideh @S & SN.
Fi KAa 7FAdPédplaa AlrSwont#ly 1B @ap. 3d 185, 19191 (1992). Oncelmona

fide doubt has arisen, appellate issues may be avoided by the Court declining requests by a

defendant to represent him or herself at a fitness trial with the assistance of standby counsel.

If the defendant is found unfit, the defendant should not be allowed to represent him or herself at
any hearing until fitness is restore@eople v. Youn@20 Ill. App. 3d 98, 106 (1991), see also 725
ILCS 5/1025(g)(2)(i).

If restored to fitness (or never having been found unfit), a defendant may be competent to stand

trial while at the same time incompetent to represent him or herself, and he or shersufte
O2yaidAlddziaz2ylt Ay2dz2NE FNBY | GNRFE O2dz2NIQa NBT
Indiana v. Edwardsl28 S.Ct. 2379, 2388 (U.S.Ind. 20B8pple v. Esan@96 Ill.App.3d 833, 841

(2009).

E. No stipulations to fithess or the l&aof fithess The Supreme Court has held that a trial court
should not accept a stipulaticio fithess or of the lack of fithess of a defendant. Instead, a trial
court must make an independent determination of fithess. However, whieggarties stipulate
to what an expert would testify, rather than to fitness or the lack of fitness, a trial court may
consider this stipulatedestimony in exercising its discretioeople v. Lewid03 Ill. 2d 111, 116
(1984); People v. Greenel02 Ill.App.3d 639, 643981).

A stipulationthat the author of the reporis an expert and the expert would testify in accordance
with the information in the report prbably qualifies as an acceptable stipulation.

While a mere stipulation to the admissibility of a fitness report without the Court affirmatively

exercising its discretion to determine fitness is never a good idea, it is expressly prohibited at a
restorationhearing. A Court needs to recite a further basis for a finding that a defendant has been
NEaG2NBR G2 FTAlySaao 42KSy | RSTFSYRIFEYy(l KI & LINB
fitness must be based not only upon a stipulation to the conclusigspcthiatric reports, but

dzLd2y +y FFFANXYEIFGASBS SESNDOAAS 2F (KS O2dzNIida RA
Esang396 Ill.App.3d at 839.

F. Confidentiality of recordsAny reportfiled of recordregardi@ G RAF Ay 23 A &4 GNBI G
GNBFGYSyd LIXFya YIRS LlzNEdzr yié G2 GKS CAlGySaa
clerk of the Court. These records shall be available only to the court or an appellate court, the

State and the Defense, the facilitygqviding treatment per order of the court (meaning the
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G2NRSNE (2 ONBIFIG YR y20 GKS a2NRSNE G2 NBt S| a
direct. 725 ILCS 5/1a1.

LY LN} OGAOS:T az2YS Of S Ndcérd® andl physicallykaep thé&hl with tieK S O 2 y
criminal file. This practice has the obvious risk of the confidential records being opened

accidentally or intentionally by the public, media, and others who are given access to the file.

Criminal court judgesresiding judges, and chief judges, along with prosecutors, public defenders,
FYR LINAGIF(GS RSFSyasS 0O2dzyaSts akKz2dz R NBOASS GKS
to be sure hat confidentiality is ensured.

G. Consequence of missing a déad: If a deadline or time period for a hearing or other legal
action is violated, the Fitness Statutes contain no provisions for sandratismissal People v.
Durham 142 Ill. App. 3d 473, 484 @®),People v. OliveB67 Ill.App.3d 826, 832 (2006).

H. Bail There are two references to bail the Fitness Statutes.

The first provides that release on bail on recognizancshall not be revoked becae a fithess
examinationis ordered, nor shall a defendant be denied the right to file and proceed with a
motion for bondreduction or for release on recognizance. 725 ILCS 5IB0d). For the
defendant not yet found unt, cooperation with fithess examinatioqggobably qualifies as a
reasonable bond conditianSee 725 ILCS 5/310(a)(2) and (b)(1), (7), (17). For the unfit
defendant, a Court may order as a bond condition pbamce with treatment intended to render
the defendant fit. People v. Lang/6 11l.2d 311, 332 (1979); 725 ILCS 5/1QD)(7), (9), (13).

The second reference to bail in the Fitness Statutes provides that if a defendant is eligible to be or
has been radased on baibr on his or her own recognizandien in ordering treatment the Court

shall select the least physically restrictieem of treatment therapeutically appropriate and

consistent with the treatment plan. 725 ILCS 5/104(a).

1'a F2NJ GKS adlddza 2F || RSFSYyRIEIyi(diQa ol Af |Y2dzyi
treatment upon restoration to fitness, presumably all remains the same unless otherwise ordered

by the @urt or unless the treatment period has been equal to the maximum sentence the

defendant could have receive on the charge. In the latter instance, a defendant must be released

not only from treatment but from custody as well (725 ILCS 5/25&)(4)). There may be an

argument on due proceggounds that if a defendant completes the initial, the extended, and the

g(2) periods of treatment and remains unfit, the defendant is entitled to be released without any

bond obligation as theoretical restoratioto fithess is awaited. Sdeeople v. Bocjk11 Ill. App.

3d 801 (1991).

There is no statutory reason that the procedure is other than a jailed defendant who had been
unable to post bongbrior to inpatient treatment must return to the jail upon restoration to fitness
until bail is posted. A defendant who had been released on bond prior to inpatient treatment
remains released on bond upon restoration to fitness.

I. Treatment to maintain fithessnd prevent regressionif through a course of treatment the
defendant has been restordo fithess and the Court believes the defendant will regiiess
unfitness unless that treatment continues, the Fitness Statutesvaibr the possibility of
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continued treatment. If the supervisaf the defendant's treatment agrees to continue to provide

it, the Court may enter any order it deems appropriate for the continued care or treatment of the
defendant by he facility or program pending the conclusion of the criminal proceedings. 725 ILCS
5/104-20(b).

J. Trial with special provisions and assistantle concept of fit for trial, sentencirgg to plead
encompasses cowdrdered special mvisions or assistance that will render a developmentally or
physically disabledefendant fit to stand trial. 725 ILCS 5/1P2.

1. Applicability:While this statute specifically refers to, among other things, the

appointment2 ¥ GO N& yadp GR-NEROPOpamvMAaE GKAA adl GdziS A
needs of an accused who simply is Hemgliska LJS | | Regpi @ £ered08 IIl.2d 70, 95

OMpy pL ® GENI yatl d2NREé I NBnlahghagéRedpley. I G dzNB 2 F
Stewat, 104 Ill.2d 463, 502 (1984).

The statute is also not applicable to those defendants who only require medidatieep
them fit for trial. The statute contemplates assisting the developmentally disavidtbr
physically disabledefendant. People v. CundjfB22 Ill.App.3d 426, 43438 (2001).

2. Consideration upon motionAt any time during initial, extended, or g(2) treatment and

on motion of the defendant, the State or on the Court's own motion, the Court shall
determine whether special provisions or assistance will render a developmentally disabled
and/or physically defendant fit to stand trial. 785CS 5/10£2(a).

3. Due processduty to sua sponteconsider:Due process may impose a duty upon the trial
courttosuaspont NRSNJ I KSIFNAyYy3 2y GKS AaadzsS 2F ac¢ N
I & &AaillPgopé&ve.dang tage with a defendant suffering a disabitfitst

prevented any communication, the lllinois Supreme Court compared the lesser of two evils.

In weighing the denial of due procesg proceeding withthe criminal trial of an
AyO2YLISGSY(d RSTFSYRIYy(d 3L Ayad aoAlKK2f RAY3
competent to stand trial, with the resultant possibility of permanent commitn®st § K S

[ 2dzNII F2dzy R (0 KS Pledlé v LSmgR6dIARPNE 6487656 (1975)D £

Courts should be vigilant as to whether special provisions or assistance will render the
defendant fit to stand trial. While that vigilance should be continual, revisiting the issue
immediately prior to the srt of the Extended Period of Treatment and again prior to the
start of the g(2) period of treatment are practical times to consider the matter.

4. Necessary findings beforer@pceeding:The case may proceed to trial pursuant to this
statute only if the Cort determines that proposed provisions or assistance compensate for
a defendant's disabilities so as to render the defendant fit as defined in 725 ILCS18/104
In such cases the Court shall state for the record the following:

(1) The qualifications anexperience of the expertsr other persons
appointed to provide special assistance to the defendant;

(2) The court's reasons for selecting or appointing the particular experts
other persons to provide the special assistarto the defendant;



16

(3) How the appointment of the particular expert or other persons will
serve the goal of rendering the defendant fit in view of the appointee's
gualifications and experience, taken in conjunction with the particular
disabilities of thedefendant; and

(4) Any other factors considered by the court in appointing that individual.
725 ILCS 5/1022(c).

5. Special sentencindf a trial with special provisions and assistance is conducted and the
defendant is convicted, sp@l presentence and sentencing provisions apply (725 ILCS
5/104-26), including:

(a) A written presentence report must be presented and considered by the court.
The statute does not exempt misdemeanor cases from the presentence report
requirement. The gsentence reporshall include a physical and mental
examinationunless the court finds that the reports of prior physical and mental
examinationsconducted pursuant to this Article are eguate and recent enough

so that additional examinations would be unnecessary. 725 ILCS-26(8%

(b) No longer relevant is that the defendant shall not be subject to the death
penalty. 725 ILCS 5/16(b).

(c) The court shall not impose a sentenéenaprisonmentupon the offender if the
court believes that because of his disabitgentence of imprisonment would not
serve the ends of justice and the interests of society and the offender or that
because of HH disability a sentence of imprisonment would subject the offender to
excessive hardship. In addition to any other conditions of a sentence of conditional
discharge or probation the court may require that the offender undergo treatment
appropriate to his rantal or physical condition. 725 ILCS 5-P84c)(1).

(d) After imposing a sentence of imprisonmenpon an offender who has a mental
disability, the court:

1 May remand the defendant to the custody the Department of Human
Services and order a civil commitmérgaring. If the offender is civilly
committed, he or she shall be treated in the same manner as any other
civilly committed patient exceptsaprovided in this Section. If the defendant
is not civilly committed, he or she shall be remanded to the sentercong
for disposition according to the sentence imposed [725 ILCS 51602)(2)],
or

1 Must, if not proceeding under thprior section, order the Department of
/| 2NNBOiGA2ya G2 LINRPOSSR LlzNEdzE yia G2
{ SNIAOSa¢ adl GddziS Ay GKS | yASBARR /
ILCS 5/1046(c)(3). That statute provides possibilities of sfam to DHS, as
well as treatment within the DOC system.

N

l.j
2 RS
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(e) If the court imposes a sentence of imprisonmepbn an offender who has a
physical disabilityit may authorize the Department of Corrections to place th
offender in a public or private facility which is able to provide care or treatment for
the offender’s disability and which agrees to do so. 725 ILCS-28@%(4).

() When a defendant sentenced to DOC is placed with DHS or another facility
pursuant b this statute, the defendant shall not be discharged or allowed to be at
large in the communityvithout prior approval of the court. If placed with DHS, the
defendant shall be placed in a secure setting unless the court determinethtrat

are compelling reasons why such placemisntot necessary. When the defendant
no longer requires hospitalization, care, or treatment, then DHS or the facility shall
transfer him or her, if the sentence has not expiréal DOC. 725 ILCS 5/104

26(c)(5).

(g) DOC shall notify DHS or a facility in which an offender has been placed pursuant
to this statute of the expiratiomf his sentence. Thereafter, an offender in DHS shall
continue to be treated pwsuant to his commitmenorder and shall be considered a
civilly committedpatient for all purposes including discharge. An offender who is in

a facility pursuant to subparagraph (4) of paragraph (c) of this Section (regarding a
norrimprisonment sentence) shall be informed by the facility of the expiration of

his sentence, andhall either consent to the continuation of his care or treatment

by the facility or shall be discharged. 725 ILCS 52614)(6).
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[I. The Period Leading up to the Fitness Determination

A. Fitness definedA defendant is unfit if, becausd a mental or physical condition, he or she is
unable to understand the nature or purpose of proceedings against him or her or is unable to
assist in the defense. A defendant is presumed to be fit to stand trial, to plead, or to be
sentenced. 725 ILGELO4-10.

Forensic Handbookote: ¢ KA & Y I ydzl f dzadz ff@& SYLX2ea (GKS akK?z
GFAGYSEaa F2NJIGNAFES G2 LIXSIRZ 2N G2 0SS aSyidSycC

B. When may fitness be raise@he issue of fithess may be raised &anye before, during, or after
trial. 725 ILCS 5/16041(a)

C. Who may raise the issue of fithes¥he Defense, State, or Court may raise the issue of fitness.
725 ILCS 5/1041(a).

A judge has a duty to order a fithess heargug spontence facts are brought to the judge's
attention that raise aona fidedoubt of the accused's fitness to stand trial or be sentenced.
People v. McCallistet93 1l.2d 63, 11411 (2000)People v. Murphy72 Ill.2d 421, 430 (1978).

Contents of a presentence report may put the Court on notieeople v. ShankiBbl Ill.App.3d
303, 308 (2004).

D. When is fitness considered to have been raiséliien abona fidedoubt of the defendant's
fitness is raised, the court shall order a det@mation of the issue before proceeding further. 725
ILCS 5/104.1.

E.Bona fidedoubt as to fitness factorsA list follows of some factors to consider when the
Defense, State or the Court contemplates whethdroaa fidedoubt as to fitness exists.

1. Bona fidedoubt factors

1 Defendant's irrational behavior and demeanor at trial (or otherwise before the
court), People v. Eddmongd&43 Ill.2d 501, 518 (1991).
1 Any prior medical opinion on competence to stand triaddmonds143 I1l.2d at 518

1 A prior findng of unfitness is not conclusive on present unfitness. Factors to
consider are: (1) the remoteness of the prior finding,wWRgther the prior
unfitness was caused by a continuing or permanent condition, and (3)
current conduct of the dfendant.People v. Meyers367 Ill.App.3d 402, 411
412(2006),People v. Schoreck84 Ill.App.3d 904, 925 (2008).

1 Although not conclusive, representations of defendant's counseterning the
competence of his or her clienEddmonds143 Ill.2d at 518.

1 If the matter is raised by the Defense, the Defense usually states the factual
basis for the motion. If the matter is broached by the State or the Court,
AYIljdzZANRSAE o0& GKS |/ 2 dzNie lirgitdd bjitkS RSTSy R
attorney-client privilege, but questions about demeanor are permitted.
People v. Burges$76 lll. 2d 289, 305 (1997). Some judges inquire of
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defense counselhether he or she believes there isana fidedoubt as to
0KS RST@gsRangwh@a 7T

1 The fact that a defendant suffers from mental disturbances or requires psychiatric
treatment does not automatically result intena fidedoubt of his fitness.
Eddmonds143 Ill.2d at 519.

1 While it is not stated with certainty in the case law, if the defendant appears in
court, if nobona fidedoubt as to fitness is raised, and if the Court, the State, or the
5S¥SyasS tSINYy (KIFIGd GKS RSTFSYRFIy(iQa FAOGYS
medication that the defendant is properly taking, then (1)buna fidedoubt as to
fitness has been raised, and (2) the Court, the State, and the Defense should
Y2YAU2N) G§KS RSTFSYRIyldiQa O2yiAydziy3a FAOGYS
continues to be pperly administered.

 Abonafidedoubt2 ¥ FAGYSaa Aa 2yS GKIFIG Aa | aNBI
as to his mental capaC|ty to meaningfully part|C|pate in his defense and cooperate
g AGK OﬂEddyﬁanSsﬁrﬂ)cz Lttt ®PHR G pymo aoo{GQYS R
FAGySaa Aa yz2iad ySOSaal NAf ePefplef.dzaK G2 &1 N
Sandham 174 1ll.2d 379, 3891996).

f TheEddmond®©2 dzNIi | RRSR GKSNB N8B ay2 FAESR 21
indicate the need for further inquiry to determine fitness to proceed; the question
is often a difficult one in which a wide range of manifestations and subtle nuances
I NE A Y LEddn®®dhdd 43 Rl@cEat 518.

2. Addressing the defendant directlySome judge reportedly ask questions of the

defendant to get a measure of whether the defendant understands the nature of the
proceedings and is able to assist his or her attorineye defense. Those questions are

usually designed to elicit motban one word responses in order to give the trial court and
NEDGASGAYI O2dzNlia 'y AYRAOFIGAZ2Y 2F (GKS RSTSy
the defendant at the Fitness Hearing is a different matter. See ParPu{pjiety of the

Court askinghe defendant questions at a Fitness Tmathis section.

3. Psychotropic medication as a factor raisingpana fidedoubt:

5STAYAUAZ2Y 2F & LJa &He Hifols SBpiehelCowt $dR fellet anixhd v Y €
MHDDC and a Uniteda®es Supreme Court case for definitions of psychotropic

medications People v. Mitchell189 1Il. 2d 312,328 Hn 6 HA N N0 d Gt Aa&OK2 G NP
means medication whose use for antipsychotigtidepressant, antimanic, antianxiety,

behavioral modification or behavioral management purposes is listed in AMA Drug

Evaluations, latest edition, or Physician's Desk Reference, latest edition, or which are
administered for any of these purposes. 405 1bAS121.1.

Considerations:

1 Taking of psychotropimedicationalone does not create laona fidedoubt
as to a defendant's fitness to stand triditchell, 189 Ill. 2d at 331, 725 ILCS
5/104-21(a).
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1 Court must view the totality of the circumstances in determining whether a
bona fidedoubt as to a defendant's fitness exig&eople v. Chamberlagin
354 1ll. App. 3d 1070, 1073 (2005).

1 Court should consider a defendant's irrational behavior, his odieeneanor
at trial or other hearing and any prior medical opinion as to the defendant's
fithess.People v. Easle$92 Ill. 2d 307, 319 (2000).

Recommendations:

1 The statute provides that the taking of psychotropic medication does not
create a presumptio of unfitness. 725 ILCS 5/3@4(a). TheéMitchell
decision has added that the medication alone does not credtera fide
doubt. Nevertheless, simple steps at the trial court level could be significant
in avoiding later post trial, appellate, or posinviction issues.

1 Ifitis learned by the Defense, State, or the Court that a defendant is
receiving psychotropimedication then immediately and directly
addressing whether hona fidedoubt asto fithess exists may be advisable.
Helpful information may include what the medication is, who prescribed it,
when it was prescribed, for what condition it has been prescribed, and how
recently the last dosage was taken.

1 The judge is advised to then neak statement into the record as to what
gla O2yaARSNBR |yR (KS / dpaefidedaubt 02 y Of d
as to fitness exists. Iftlaona fidedoubt exists, a fitness examinatishould
be ordered. If noneasts, later issues may have been avoided.

F. Procedure to attempt to raise laona fidedoubt as to fithessThe Fitness Statute does not
specifically refer to a written motion or a formal hearing with notice in any attempt to raisma

fide doubt as o fithess. Reportedly the practice in some counties is for a written motion with

notice to be filed. If an oral motion is made and someone suggests they are caught unprepared to
respond, presumably the matter would be set over for a prompt court datee statute

contemplates that it is possible for the question to arise at any time, including during the middle of
atrial. 725ILCS 5/104.1(a).

Anecdotal evidence suggests that long, contested hearings with the formal presentation of
evidence areveryrare in addressing whetherbona fidedoubt. Commonly it is the defendant

himself or herself, rather than the Defense or State, that raises some of the strongest objections to
a finding of a@ona fidedoubt as to fitness.

G. Procedure for the Defense fan examination to see IF laona fidedoubt exists The Defense
may request a fitness examinatiom see if abona fidedoubt as to fitness exists. In its discretion,
the Court may order an appropriate examination. The examinatiail bk paid by the county,
regardless of the indigency of the defendant. 725 ILCS 511(4).

Speedy trials tolled, at least for the period of the examinatiand to receive the report 725 ILCS
5/103-5(a). People v. Sonntad 28 Ill. App. 3d 548, 558 (1984). The trial court retains the
discretion to require the case to continue to proceed as the parties await the fitness report. 725
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ILCS 5/104.1(b). If the case is to await the return of tfimess report, it is recommended that
cases never be continued generally, that is, without the setting of the next court date. At a
minimum, it is advisable to set a status hearing to see if the report has been filed.

The trial court should specify @ nobona fidedoubt as to fitness has yet been raised when

granting this motion.People v. Goodmar47 Ill. App. 3d 278, 292004). If the reporis filed

and it contains an opinion that the defendant is unfit, thésstwould almost certainly raiseb@mna
fikeR2dzo G +Fa (2 (GKS RSTFSyRIyiQa FAldySaazr +FyR | F
the report indicates that the defendant is fit, no further hearing may be neces$agple v.

Hanson 212 ll.2d212, 222, (2004).

H. Authority for Court to order an examination to see ifteona fidedoubt exists In the Hanson
RSOAAA2Y T (KS LEtAYy2Aa {dzLINBYS / 2dzNIi O2YYSy G SR
by an expert to aid in its determinatiasf whether abona fidedoubt is raised without a fithess
KSFEFNAY3I 06SO02YAY3I YI yRI(G2NE ¢tlapréthesthad H104DNE dz v
People v. Hanso212 Ill.2d at 217218.

I. No authority for the State to obtain a fitness examinatidsyy an expert of its choosingAn
appellate court has held that as a matter of statutory construction, the Fitness Statutes do not
provide for a fithess examination by an expert chosen by the S¢eple v. SedlaceR86 N.E.2d
1281, 1289 (2013).

J. Ifthe defendant personally objects to a finding oftzona fidedoubt: When objections are

made to a finding of &ona fidedoubt by the defendant personally rather than by his or her
counsel, the practice of many judges is reportedly for the Court to listehrespond to the
defendant. At times the dialog might be used by the Court to assist in determinithgifaafide
doubt exists, and, at other times, it may be to engage the defendant in a conversation to explain
the purpose of the examination and tmeourage the defendant to cooperate with it.

K. Upon finding dona fidedoubt as to fitness, fithess hearing must followf abona fidedoubt

as to fitness is raised, the Court shall order a determination of the issue before procéerdirey.
725 ILCS 5/16041(a). In effect, that means to order the examination by an expert and conduct a
fitness hearing thereafter, both as detailed below.

It cannot be overly emphasiz¢bat there is no turning baclon the procedural requirement &
fithess hearing when the Court has determined thdttama fidedoubt as to fithess has been
raised. Once the trial court concludes thab@na fidedoubt exists concerning the defendant's
fitness, the defendant becomes constitutionally entitled to a fithess heariepple v. Johnspn
206 Ill. 2d 348, 362 (200Beople v. Sandham 74 Ill. 2d 379, 382, 3§2996);People v. Smith
353 Ill. App. 3@36, 241 (2004).

L. Required admonishments upon a finding obana fidedoubt as to fithessPer 725 ILCS
5/104-14, the Court shall advise the defendant of the limitation on the use of any statements
made by the defendant in the course of any fithegaminationor subsequent treatment
substantially as follows:
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a{ 4 G $n¥de Pylydu and information gathered in the course of any
examinationor treatment ordered under lllinois fitness laws knat be admissible
against you unless you raise the defenses of insanity or drugged or intoxicated
condition.

If you refuse to cooperate with the exam, you can still raise these defenses. But you
cannot offer expert evidena® testimg/ @ (2 & dzlJL2 NI (K24S RSF¥FSY&asS
'y SELISNIQafysBEF YAY | GA2Y

With the exception of what | have already said, no statement made by you in the
examinationor in ordered treatment which relates to theroe charged or to other
criminal acts shall be disclosed by persons conducting the examination or the
treatment, except to other members of the examining and treating team, without
your informed written consent, and only if you are competent at the tifrggving

the consent.

You may refuse to cooperate with the examinatibut that refusal may be
FRYA&daAofS 2y GKS A&aadzS 2F @2dzNJ YSydalrf 2N L

1. Use of statements made during the examinatioStatementsobtained during the

course of a fitness examinati@re not admissible and should be excluded, unless the
defendant has raised an insanity or drugged or intoxicated condition defense. 725 ILCS
5/104-14; People v. Kashne$11 IIl.2d 454, 465 (1986). Kashneythe defendant was

held to have waivethe protection of this statute by calling the cowappointed
psychiatristand asking about the examinatiotKasheny111 Ill.2d at 461.

2. Effect of failure of the Court to give the admonishmeniSiving the required

admonition before a fithess examination is a practice reportedly not strictly followed by

judges in some parts of the State. Failure to do so probably works more to the detrim

of the prosecution than the defendant. Based/ G KS / 2dzNIiQa FI Af dzNB

1 Defendants who assert defenses of insanity or drugged or intoxicated condition
may seek to bar statements made during the fithess examination that would have
otherwise been dmissible. See 725 ILCS 5/10%a).

1 Defendants who refuse to cooperate with the examination and who assert
defenses of insanity or drugged or intoxicated condition may seek to offer expert
testimony on those defenses which would have otherwise been bdmethilure
to cooperate. See 725 ILCS 5/1D%a).

1 Defendants who refuse to cooperate with the examination may seek to bar that
refusal as admissible on the issue of mental or physical condition which otherwise
would have been admissible. See 725 ILA8414(c).

M. Requirement of ordering a fitness examWhen thebona fidedoubt of fitness involves the
RSTSYRIyiQa YSyidlt O2yRAGAZ2yhyoné & &oré ligededdi a KI £ f
physiciansclinical psychologists, or psychiatrists, as chosen by the Court. No examiner in his or



23

her official capacity with the Department of Human Services shall be ordered to make the
examination. 725 ILCS 5/103(a).

When thebona fidedoubt of fitness i2 f 3Sa4 (G KS RSTFSYyRIyidiQa LIKe&aAOl
appoint one or more physiciarad any other expertas the Court deems appropriate. 725 ILCS
5/104-13(b).

If the defendant is not in custodthe examiner shall designate where the examinaisbiall take
place. For a defendant not in custody who fails to keep appointments without reasonable cause
and for any defendant that the person conducting the examination reports taCiart that

diagnosis requires hospitalization or extended observation, the Court may order the defendant
admitted to an appropriate facility for not more than 7 days. Thpatient examination shall be

for a fitness determination and not for a screenigmgamination for the facility. 725 ILCS 5/104
13(c).

If the defendant is in custody, the Court shall direct where the examination shall take place. 725
ILCS 5/104.3(c). In Section IlI(B)(3)(a) of this Fitness portion oFtirensic HandboolProblems

with DHS placing unfit defendants for treatmetitere is discussion about treatment delays that
may be helpful with examination delays.

N. Paymentfor the examination It appears the State must always pay for a fithesamination,
with one exception. And beyond that one exception, no statutory provision prevents the
defendant from paying for his or her own exam.

¢CKS G{aGlrGS dzadz-rtfe LIeae lylfteara o0SaAAYya ALK
county to payfor an examinatioth ¥ G KS / 2dzNI aINI yidGa F aNBljdzSad 2
examination be conducted to séfea bona fidedoubt as to fithess exists. 725 ILCS 5/1Qb).

That provision makes no referencetoaflyB NBlj dzZA aA GS GKIF G GKSNB 6S |
indigency to trigger payment by the county.

It follows that if the county must pay for the examination of a findigent defendant to see
merelyif a bona fidedoubt exists, absent any contrary premn it would seem that the county
must also pay for the examination of a nomigent defendant where the Court has actually made
a findingthat abona fidedoubt exists astothe &Sy R yi Qa FAlySaao

The exception to the county payingtieat if upon abona fidedoubt as to fithess the Court had

ordered a countypaid fithess examination and appointed an expert to conduct the exam, an
AYRSLISYRSyid SEIFY NBl|dzSaiSR o0& GKS RSFTSyasS ra
defendants. 725LCS 5/104.3(e).

O. Right to have couns@resentduring the examination While defense counsahust be given
advance notice of a fitness examination, there is no constitutional right for counsel to be present
during the examinationPeople v. Mahaffeyl66 Ill.2d 1, 120 (1995).

td 58FSYRIyYy(iQa NRIKG G:2abona fidedbudass fifrRS {fas beSrE | YA Y |
raised and even though the Court has already ordered a fitness examination, a defendant may

seek an independent examination indigent defendant may reqsethe Court to appoint an

independent expert and that the reasonable fiee paid by the county. 725 ILCS 5/11B{e).
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While the strict wording of the statute appears to make the request for an independent
examination a matter of discretiofor the trial court, there is authority for the proposition that
granting the request is probabtybut not certainly¢ mandatory. People v. Vallo323 Ill.App.3d
495, 506 (2001).

In practice and with the evegrowing number of fithess examinations, nyacourts have
AYF2NXYEEEe g2N]J SR 2dzi Iy FAINBSYSyid 6A0GK GKSANI
who the Court will routinely initially appoint to conduct the examinations. This is to minimize

costs, and, to a degree, reduce the numbecodéinty-paid exams.

Q. Next setting after ordering a fithess examinatiobpon entry of the order for a fithness exam,
the Court could consider setting the next hearing as a status to see if the fithess nejgdseen
filed.

The Court cod also set the matter for fithess hearing without a status hearing, depending on the
practice of the local court. The fitness report is due in 30 days from the entry of the order (725
ILCS 5/1045(a), and the fitness hearing is to be held within 45 d#ytke receipt of the report

(725 ILCS 5/1026(a)).

R. Proceeding in spite oftaona fidedoubt: ¢ KS A G F (dzi S LINBaddfReSaubt GfK I G & |
GKS RSTSYRIyiQa FTAlySaa A& NIYAaSREbedS / 2 dzNI &
LINE OSSRA Y3 T dzNI-KI@aNIAside from phe dtdtutody expeptimmiona madtion

[725 ILCS 5/1043(d)], any other motionand other matters must await the fitness

determination. This is not to be confused with the procedural status of motions and other matters

upon a finding of unfitness. As discussed below, different rules apply. See IlI(Y) of this Fitness

portion of theForensic HandboolProceeding with the criminal case after a findofgunfitness

S. The reportThe examiners shall submit a written report to the Court, the State, and the
Defense within 30 days of the order of exaation. 725 ILCS 5/1ab(a). The Court may, upon
a showing of good cause, grant an additional 7 days to complete the examin@&mILCS 5/104
13(c). If the report is filed late, there is no sanctibat the deendant may seekPeople v.

Oliver, 367 Ill.App.3d 826, 832 (2006)

The statute (725 ILCS 5/1058) specifies what the reposghall include:

- A diagnosis and an explanation as to how it was reached and the facts
upon which it is based;

- A description of the defendant's mental or physical disabilifyany; its
severity; and an opinion as to whether and to what extent it impairs the
defendant's ability to understand the nature and purpose of the
proceedings against him oehor to assist in his or her defense, or both.

-If the reportindicates that the defendant is not fit to stand trial or to plead
because of a disabilitghe report shall include an opinion as to the
likelihood of the deéndant attaining fitness within one year if provided
with a course of treatment. If the person or persons preparing the report
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are unable to form such an opinion, the report shall state the reasons for
that inability.

- The report may include a general deiption of the type of treatment
needed and of the least physically restrictieem of treatment
therapeutically appropriate.

- The reportshall indicate what information, if any, contained therein may
be harmful to the mental condition of the defendant if made known to the
defendant.

T. Motions to Continue the Fitness Hearinger 725 ILCS 5/1ab6(a), motiongor
O2yAydzZ yOS 2F GKS FTAGYySaa KSINXRY IGANSzZE FDBES NI S
statute at 725 ILCS 5/14

U. Speedy trial tolledAn order for examination for fitness, a fithess hearing, and an
adjudication of unfitness to stand trial all toll speedy trial. 725 ILCS 53{£)3

V. The fitness hearingThe issuedf KS RSF¥FSYRIyiQa FTAGySaa Yle& o685
instance by the Court at a bench tr@l by a jury The Defense or the State may demand a jury,

or the Court on its own motion may order a jury. 725 ILCS 51®04There are limitationdased

on the procedural status of a case as to when a jury beagequested, as discussed in Sectior).1(c

1. Bench or juryrial: A defendant may waive his or her noonstitutional statutory right
to a jurytrial on the issue of fithess. The right is a statutory one and not a constitutional
right. People v. Browr3 Ill.2d 79, 82 (1969).

a. Sixperson juriesin a case in which the trial judg®a sponteordered a six

person jury to determine fitness, an lllinoisplate court affirmed the conviction.

The appellate court pointed out that the United States Supreme Court has found no
constitutional bar to skperson juries in criminal and civil caséd/iliams v. State of
Florida(1970), 399 U.S. 78, 90 S.Ct. 1833l..Ed.2d 446 for the criminal cases, and
Colgrove v. Batti1973), 413 U.S. 149, 1632, 93 S.Ct. 2448, 24480, 37 L.Ed.2d

522 for civil cases.) The appellate court also noted that a fitness trial is a civil
proceeding and not a criminal on®eoplev. Williams 205 Ill.App.3d 715, 721

(1990) rehearing denied, appeal denied 137 1ll.2d 671. Finally, the court
O2YYSYUSR GKIFG AT AG 61 a SNNBNE Al agl a
People v. William=05 Ill.App.3d at 722.

b. The need for a waiveof jury before a bench trial is heldfhere is authority for

the proposition that because the right to a juryal on the issue of fitness is only a
statutory right and not a constitutional one, the Court may proceed as if the matter
is a kench trial without affirmatively inquiring as to whether there is a waiver of a
jury on the matterPeople v. Shankli26 Ill.App.3d 167, 170 (1975). If the Defense
or the State wants a jury trial, the statute indicathat a demand for jury should

be made. 725 ILCS 5/102.
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Either out of caution against creating unnecessary error or as a matter of habit in
the criminal court, in practice many judges:

1 Seek the agreement of counsel and the defendant before prooeedi
with a sixperson jury, and

1 Take waiversf jury trial from the defendant before proceeding with
a bench trial

At a time when the statutory requirement was to take waivers of jury trial in order
to proceed to bench trial, the Illinoisifreme Court found nothing inconsistent

with a trial court finding that the defendant had knowingly and voluntarily waived a
jury trial on the issue of his mental competendeeople v. Brow3 Ill.2d 79, 82,

250 N.E.2d 647, 649 (Ill. 1969).

c. Limitations on jury availability2? KSy G(GKS A&dadzS 2F FAGySaa
begun or after conviction but before sentenchg G KS / 2dzNIi Aa G2 R
issue of fitness. Subsequent fithess determinations, after the initial fitheasng,

are to be held by the Court and not by a jur§25 ILCS 5/10%2.

The same statute also supports the proposition that a jury trial may be demanded

only for the initial fitness determination, and then, only if the trial on the criahin
OKIFNBS Kla y2G &SG o0S3dzyo ¢KS LISNIAYySyi
issue is to be redetermined under Section &M [regarding 9@ay hearings], the

issue shall be determined by the court.” 725 ILCS 504 So, at most, only one

jury trial.

2. A civil, not criminal, proceedingrhe fitness hearing is not considered to be part of the

trial on the criminal charges against the defendant. Instead, a fithess hearing is a

preliminary civil proceeding, separately conducted to determine an acéuged O2 YLIS(G Sy O
to stand trial. People v. RosochackKl Ill.2d 483, 489190(1969);People v. William205

l.LApp.3d 715, 721 (1990).

3. Number of jury peremptory challenge®egardless if the pending criminal charge is a
misdemeanoor felony, it may follow that five peremptory challenges against prospective
jurors are appropriate as provided in the Code of Civil Procedure. 735 ILCS0&2 No

recent case has dealt with the issue, but the lIllinois Supreme Court said in 192hehat
RS¥SyasS Aa aSyuAaridftSR G2 GKS alryYS ydzYasSNI 2 ¥
Ay OA ORebple®.lGaapZd8dIK. 236, 2481921).

4. BurdensThe burderof going forward with the evidencend the burden of proving that

the defendant is fit are upon the State. The State must prove fithess by a preponderance

of the evidence. The statute provides that the court may call its own witnesses and

conduct its own inquiry. 725 ILCS 5/104(c).

506 b2 SEAaGSYOS 2F IyR y2 NBTONEPDSfiddi2 | ye
doubt as to fitness had been raised, the presumption of fithess has eridedple v.
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Baldwin 185 Ill. App. 3d 1079, 1086 (1989). No reference shauitdde to the
presumption at the fithess hearing.

6. No stipulations to fitness or the lack of fithesAs discussed at Section I(E) of this
Fitness portion of thé&orensic HandboolNo stipulations to fitness or the lack of fitness
the trial Court shou not accept a stipulation to the fitness or the lack of fitness of a
defendant. Instead, the trial Court may accept a stipulation to the admission of a report,
that the author of the report is an expert, that the expert would testify in accordance with
the information in the report, and that the Court may consider the report in exercising its
discretion. People v. Lewid.03 Ill. 2d 111, 116 (1984Reople v. Greenel02 IIl.App.3d

639, 643(1981).

While a mere stipulation to the admissibility of anfiss report without the Court

affirmatively exercising its discretion to determine fitness is never a good idea, it is

expressly prohibited at a restoration hearing. A Court needs to recite a further basis for a
finding that a defendant has beenrestorddz FA Gy Saad a2 KSy | RSFTSy
been found unfit, a finding of restored fithess must be based not only upon a stipulation to

the conclusion of psychiatric reports, but upon an affirmative exercise of the court's

discretion to determine the d&y R y 1 U & Y BegplelviEsa@ob Iil.Apm3d 833,

839 (2009)

7. Matters admissible:

I O0O2NRAY3 (2 (GKS aCAlGySaa | SENAy3Ié aidl (dzi S

RSTSYRIyiQa FAlGySaa &adzomeSOd G2 GKS Nz Sa 27
(D5STFSYRIyGQa (1y26ftSRAS YR dzy RSNRBUIF YRAY:
consequences of a plea, judgment or sentence, and the functions of the participants
in the trial process.

OHD ¢tKS RSTSYRIyGQa FoAfAde (eSpechllya SNIIS >
those concerning the incidents alleged, and to communicate with counsel

600 ¢tKS RSTSYRIyGiQa a20AFf 0SKIFE@BA2N I YR
recognition of person, places and things; and performance of matocgsses. 725
ILCS 5/1046(b).

The statute states that admissible evidenis not limited to the above.
Anlllinois appellate court said,

In making the fitness determination, the court should consider whether the
defendant has sufficient present abilitg tonsult with defense counsel with a
reasonable degree of rational understanding and whether the defendant has both a
rational and factual understanding of the proceedingsople v. NewellL96

. App.3d 373, 377, 143 Ill.Dec. 15, 553 N.E.2d 722 (1'®B@)ultimate issue of

fitness is for the trial court, not the experts, to decideleman 168 1ll.2d at 525,

214 1ll.Dec. 212, 660 N.E.2d 919. The mere fact that a psychiatrist expresses the
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opinion that the defendant is unfit does not require a simfiading by the trial

court; it is the trial court's function to assess the credibility and weight to be given
to a psychiatric expert's testimongZoleman 168 1ll.2d at 525, 214 Ill.Dec. 212, 660
b ®9 ®H PeoglendBaagh3ss Ill.App.3d 718, 732 (280

There are not many cases that discuss the specific type of evidence that is admissible at a
fitness trial. Of course, because the fitness statute provides for an examination by an
expert (725 ILCS 5/1aB), nearly every reported case makes referetacexpert

testimony.

[& (dSaldAY2ye A& | RYAaarofSo b2y SELISNI & ¢
person may give their opinions of mental condition or capacity based on their
20aASNDIFGA2yas YR adzOK @& 2 LIPghleyColemgh & 2 S
168 Ill.2d 509, 526 (1995).

A defendant's trial court demeanor, while not dispositive of the issue of fitness, is relevant
to the statutory factors for determining fitnes$2eople v. Mitchell189 I1l.2d 312, 335,
(2000);People v. Baugl358 Ill.App.3d 718, 732 (2005).

8. No right against selincrimination: There would appear to be no bar to the State calling
the defendant as a witness, as long as any testimony is not used at a subsequent trial.
Holmes vKing 709 F.2d 965, 968{XCir. La.) cert. denied, 464 U.S. 984 (1983).

9. Propriety of the Court askipthe defendant questions at a fitnessial: In a case where

GKS AaadzS 2F RSTSYRIyGQa FAGySaa glé GNASR
the trial court for asking no questions of the defendant at titilag appellate court said,

& 2 &re aware of no statute or supreme court rule that requires trial courts to...
AYRSLISYRSy (it & | dzBebplelv256odinar8R7SIFABR/3R R7RE7¢2004).

To the extent that a Court may choose to ask questions, the appellate court said the court
KFrR GKS GRAAONBOAZ2Yy G2 |jdSaGgAaz2y gAdySaasSa
People v. Goodmar847 Ill.App.3d at 287. The statutoryopision that the Court may call

its own witnesses and conduct its own inquivguld add some authorityo the proposition

that the Court has discretion to ask questions of the defendant. 725 ILCSBI{€4

Ma® 2SAIKGEG G2 08 3ATEeRske dPCoplSVELLES4SEB Hl.AppBdIA Y A 2 V &
721, 728 (2009) has a summary of the lllinois case law on the issue of the weight to be
IAGSY (2 SELISNIAQ 2LAYA2YaE Fd | FAGySaa GNR

According to the_ucascase, in determining fitness, the trial court istmequired to accept

the opinions of psychiatrist®eople v. Jone886 Ill.App.3d 665, 671 (2008eople v.

Baldwin 185 Ill.App.3d 1079, 1086 (1989). But the power to reject or to give little weight to
expert testimony that the defendant is unfit is henbridled, especially where there is no
expert testimony on the other sideJones 386 Ill.App.3d at 67 Beople v. Schoreck384
lI.LApp.3d 904, 922 (2008people v. Williams7 1ll.App.3d 860, 864 (1980%ee also

insanity cases: People v. Bak&s3 Ill.App.3d 15, 30 (1993Reople v. Garcjd 56

Il.App.3d 417, 424 (1987).
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11. Theihdingor verdict at a bench or jury trialThe statute lists the possible findings
that the jury or Court may make at a Fitnesall 725 ILCS 5/160%6 (d).

But the statute, while referring to yeb-plead defendants or yeib-trial defendants,
appears to inadvertently omit any reference to a conviebed-not-yet-sentenced
defendants whose sentencing is delayed until the fitnessten is resolved. 725 ILCS
5/104-16 (d). The certainty that the omission is due to inadvertence is demonstrated by
the references to convictetiut-not-yet-sentenced defendants elsewher&eer25 ILCS
5/104-10 & 11. Thisorensic Handbookkcludes that status within thpossible findings or
verdicts.

Possible findingjor verdict at the conclusion of thethess trial:

a. The defendant is fit to stand trial, to plead, or to be sentenced, 725 ILCS
5/104-16(d).

b. The defendant is unfit tetand trial to plead, or to be sentenced with a
substantial probability, if provided with a course of treatment, of attaining
fithess within 1 year. 725 ILCS 5/108(d).

c. The defendant is unfit to stand trial, to plead, or to be sentenced with no
substantial probability, if provided with a course of treatment, of attaining
fithess within 1 year. 725 ILCS 5/108(d).

d. The defendant is unfit to stand trial, to plead, or to be sentenced but the
trier of fact is unable to determine if there is a stibntial probability, if
provided with a course of treatment, of attaining fithess withi year. 725
ILCS 5/104.6(d).

12. Simplifying verdicts for auyy: In some courts in lllinois, the practice at jurals is for
the prosecution and deinse to sometimes ask the Court to approve an agreement that the
jury is given only two possible verdicrms:

a. Fit to stand trial

b. Unfit to stand trial
¢KS FTANBSYSyl LINPOARSA (KF{G AT thekChurtankNE @GSN
not the jury will decide if:

a. There is a substantial probability that the defendant, if provided with a
course of treatment, will attain fithess within one year, or

b. There is not a substantial probability that the defendant, if proviaseti
a course of treatment, will attain fitness within one year, or

c. The Court is unable to determine if there is a substantial probability that
the defendant, if provided with a course of treatment, will attain fithess
within one \ear.
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The latter possillity invokes a statutory procedure to resolve the inability to determine

whether there is a substantial probability that the defendant, if provided with a course of
treatment, will attain fithess within one year. Upon that finding or verdict, the Ceuxt i
AdadzS Fy 2NRSNI 2F ONBFGYSYyd FyR RSy RS (KS
Report is received. 725 ILCS 5/M1®{d).

If the prosecution and defense present an agreement to simplify jury verdicts, in order to
avoid later claims of errahe Court could inquire of the defendant about the agreement
and make a determination as to whether the defendant was knowingly and voluntarily
entering into this agreement. Obtaining the agreement in writing is a further protection
against claims of eor.

i. Jury verdicts in misdemeanor casda:the Fitness Portion of thisorensic
Handbook see Section IV(C)(1)(l)(ilxe Discharge Hearings ever required in
misdemeanor cases@garding the possibility of simpler jury verdict fagnm
misdemeanor fihess cases.

13. Jurymstructions: The Illinois Supreme Court has no pattern jury instructions regarding
a fitness jury trial its website.Sgehttp://www.state.il.us/court/) Issues regarding jury
instructions have not been raised on appeal. So guidanleited. There are sample
instructions in thdllinois Criminal Jury Instructions Companion Handppoklished by
Thomson West, 2022012 edition. They are somewhat hidden at 82:12 First Degree
Murder ¢ Unfitness, p. 5&61.

Even though the case lastates with certainty that a fithess hearing is a civil proceeding
and not criminal oneReople v. Rosochaeki 11l.2d 483, 48990(1969);People v.

Williams 205 lll.App.3d 715, 721 (1990)], the practice in the state is reportedly to draw
upon thecriminal lllinois Jury Pattern Instructions. No doubt this is because most of the
prosecutors, public defenders and other defense attorneys, and judges are more familiar
and comfortable with the criminal jury instructions rather than the civil ones.

If anobjection is raised by either side as to the use of criminal jury instructions rather than
civil jury instructions, the prudent ruling may be to give the civil jury instructions rather
than the criminal ones.

As to specific instructions, tendered jurytingtions usually begin with the pattern jury
instructions that are generally applicable to all trials. If criminal lllinois Jury Pattern
Instructions are used, then examples include those from the 1.00 series, Function of Court,
Jury, and Counsel. I¥dilllinois Jury Pattern Instructions are used, then examples are

those from the 1.00, 2.00, and 3.00 series, General and Cautionary Instructions.

Thereafter, counsel and the Court craft instructions that set out definitions, issues, burden
of proof, andverdict forms, along with any other instructions appropriate for a particular
jury trial.

Give no jury instruction that suggests there is a presumption of fitness. The presumption
that a defendant is fit to stand trial, to plead or to be sentenced extishes upon the
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finding that abona fidedoubt as to fitness exist?eople v. Baldwijrl85 Ill. App. 3d 1079,
1086 (1989).

W. Procedure after the findingsra made or verdict is rendered

If the finding or verdicts that the defendants fit to stand trial, to plead or to be sentenced,
then thecriminal case may then proceed.

If the finding or verdicts that the defendant is unfit with a substantial probability, if
provided with a course of treatment, of attaining fitness within 1 year, go to Section Il of
this Fitness portion of th&orensic HandbogK he Initial Period of Treatment

If the findingor verdictis that the defendant is unfit but the finder of fact is unable to
determine if there is a substantial probability, if provided with a course of treatment, that
the defendant will attain attaining fithess within 1 year, go totteclll of this Fitness
portion of theForensic HandbooK he Initial Period of Treatment

If the finding or verdicts that the defendant is unfit with no substantial probability, if
provided with a course of treatment, of attaining fite® within 1 year, go to Section IV of
this Fitness portion of th€orensic HandbooK he Extended Period of Treatmamid Other
Options

X. Appealability An order findinghe defendantunfit is a final order for purposes of
appealby the State or the defedant. 725 ILCS 5/1aé5(e).

The statute and cases are silent as to the immediate appealability of a finding that the
defendant idfit to stand trial. An order or verdict finding the defendant fit at the initial
fitness hearing may be appealed by the defendant as part of an appeal of the conviction or
sentence. As examples, seeople v. Mahaffeyl66 Ill.2d 1 (1995Feople v. McCallister

193 11.2d 63 (2000).

Y. Proceeding with the criminal case after a findiof unfitness After a finding of unfitnessaé

opposed to finding dona fidedoubt as to fitness), the statute suggests the Court has some

discretion on whether to hear motiods GCc2ftt2oAy3a | T Ayray\hgadan@ T dzy' F
NHz S 2y Fyeé LINBIONRFE Y2(GA2y ishdibsyestalionfa@s AT (KS
determination of the issues. A motion may be reheard upon a showing that evideagailable
whichwasnotavef | 6t S RdzS (G2 (KS RSTSYRIyliQa dzyFAGYS.
725 ILCS 5/1041(d).

It is noted here because of its eventual significance that several courts have held or commented
that once fithess proceedings have reached a Dischargargestage the Courtmusthear

motionsto suppress evidencePeople v. Braggs302 Ill.App.3d 602, 606 (199&eople v. Lavold
262 Ill.App.3d 984, 106304 (1994) (McNulty, J., dissentinBgople v. Fuhrmar233 Ill.App.3d

503, 507 (1992)people v. Burtl42 Ill.App.3d 833, 837 (1986edV(C)(1)(b) of this Fitness

portion of theForensic Handboolbuty to first hear pending motions

Z. Proceeding with a restoration hearing and the crimal case while fitness matter is on appeal
If a fitness hearing is held, if there is a finding of unfitness over the objection of the defendant, and
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if the defendant appeals the finding, may a restoration hearing be held while the fithess matter is
on appeal? And, if so, and if the Court finds that defendant has been restored to fithess, may the
criminal case proceed while the fithess matter is on appeal?

CKS IyagSNBR INB adaeSaé¢ (G2 || NBald2NI A2y KSIF NAy3
dy2¢é 2 GKS ONRAYAYLFf OFasS LINRPOSSRAy3I® ¢KS {NR
simple motion to dismiss appeal would remedy the situati®@ople v. Elsholt236 Ill.App.3d

209, 210211 (1985). See al®®ople v. Mutesha--lIl.App.3d-, 980 N.E.2d 764, 76868, 366

lll.Dec. 671, 67875(2012).
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lll. The Initial Period of Treatment
A. Applicability: The Initial Period of Treatment applies to those defendants who:

1 Have been found unfit with a substantial probii if provided with a course of
treatment, of attaining fithess within 1 year 725 ILCS 5/164{d)

1 Have been found unfit, but the trier of fact is unable to determine if there is a substantial
probability, if provided with a course of treatment, thidte defendant will attaining fitness
within 1 year 725 ILCS 5/104(d)

The discussion in this section begins at the moment the original firmlingfitness has been
made by the judge or the jury

This section is napplicable to defendants who:

T 11 @2S 0SSy F2dzy R adzy FAO SAOGK y2 adzoadl yaalf
GNBFaGYSyas 2F FGOGlFIAYyAy3 FAlySaa oAGKAY m &S
Period of Treatment procedural rules 725 ILCR5/16(d) [See Section IV of this Fitness
portion of theForensic Handbool he Extended Period of Treatmanid Other Option$

1 Were found unfit with a substantial probability of attaining fitness within 1 year but who,
in fact, end the year without atiaing fithess. These defendants will then fall under the
Extended Period of Treatment 725 ILCS 5/164d) [See Section IV of this Fitness portion
of the Forensic HandbooK he Extended Period of Treatmamnid Other Option$

B. The initial order forteatment: At the conclusion of the fitness hearing in which the defendant
was found unfit with a substantial probability, if provided with a course of treatment, of attaining
fitness within 1 year, the Court shall order the defendant to undergo treatrf@mnthe purpose of
rendering him or her fit. 725 ILCS 5/104(d).

1. Duration of treatment:The Initial Period of Treatment is never longer than 1 year from
the date of the original finding of unfitness. 725 ILCS 5/28¢).

Also see 725/ ILCS 5/104 (e)- For a defendant charged with a felony, the period of time
shall be one year. For a defendant charged with a misdemeanor, the period of time shall be
no longer than the sentence if convicted of the most serious offense.

2. Least &rm of physicallyrestrictive treatment: If the defendant is eligible to be or has
been released on bailr on his or her own recognizandie Court shall select the least
physically restrictivéorm of treatment therapeutically appropriate and consistent with the
treatment plan. 725 ILCS 5/104(a). Treatment during the Initial Period of Treatment is
either on an inpatienbr outpatientbasis. 725 ILCS 5/104(a,b,c).

3. If a mental conditionif the basis for the findingf unfitness is a mental condition, the
Court may order the defendant placed for treatment in the custoflfpHS or any other
appropriate public or private mental health faciliy treatment program which has agreed
to provide treatment to the defendant. The placememay be ordered either on an
inpatient or an outpatientbasis. 725 ILCS 5/104(b).
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If the placemenis with DHS as an inpatierthen the defendant shall be placed in a secure
setting unless the Court determisdhat there are compelling reasons why such placement
is not necessary. During the period required by DHS to determine the appropriate
placement within DHS, a defendant shall remain in jaibon completion of the placement
process, the sh#f shall be notified and shall transport the defendant to the designated
facility. 725 ILCS 5/1a47(b).

a. Problems with DHS placing unfit defendants for treatmeit:some parts of the
State, delays have occurred between (1) the time the defendafdund unfit and
ordered placed with DHS for treatment and (2) the time DHS actually places the
defendant for treatment. In some instances, the delay was reportedly as much as a
couple of months.

DHS has a statutory duty to file its first report withid @ays of the entry of the

order for treatment. 725 ILCS 5/10%(e). The first 9Day Hearing is, as the term
implies, within 90 days of the order for treatment. 725 ILCS 52@4 DHS has a
statutory duty to file a progress report 7 days prior to tih@aring. 725 ILCS 5/104
18(a)(1). If a defendant is not placed promptly by DHS, DHS cannot comply with its
statutory duties and the scheduling scheme of the Fitness Statutes is significantly
GKgl NISR® t SNKI LJA Y2NB A Yhidedednldefayed.e = | R

In some locales, the delays have been recently reduced as the result of the filing
civil contempt petitions against the Director for Forensic Services in the lllinois
Department of Human Services. While rules to show cause have soméssnesd,
matters reportedly have settled before the contempt hearing.

Efforts have begun to formulate procedures and policies to reduce delays. Publicity
of these joint efforts should be forthcoming in 2014.

b. Location status for a defendant releaseth bondawaiting placement The

Fitness Statutes do not specifically address the be&ahaitted-for-treatment

status of a defendant out on bond whom the Court finds unfit, remands to DHS as
an inpatient ard orders to be placed in a secure setting. The unaddressed matter is
where the releasean-bond defendant is physically to be while awaiting admission.

Until there is further clarification from the statutes or case law, during the period
required by DH® determine the appropriate placementithin DHS, it seems that
the Court has the discretion to:

1 Allow the defendant to continue to be released on bomdth
appropriate bond conditions, such as cooperating with DHS, or

1 Ordering the defendant held in jaithile DHS makes its placement
determination

The rationale for the discretion to order the releasen-bail defendant held in jail
while awaiting placement is that the statute specifically states thatafdefendant
Ff NBFRe Ay 2FAfIZ a0KS RSTSyRNoybGhedikl £ f NB
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no indication in the statute that a jailed defendant is allowed at this point to post
bail. It follows that a defendant released on bond is also subjeittasame hold in
jail, in the interest of protecting the public and protecting the defendant

The problem with the rationale is that at the time the statute was enacted, holds
were generally a matter of a few days and, at times, just a matter of houmste T
may bedue procesgmplications now that hals are often much, much longer.

4. If a physical conditionif the basis for the findingf unfitness is a physical condition, the
Court may order the defendant placed under the supervigibDHS in a suitable

treatment facilityor program or under the supervision of any other appropriate public or
private mental health facilitgr treatment program which has agreed to providleatment

to the defendant. The placementay be ordered either on an inpatient an outpatient
basis. 725 ILCS 5/10Z(c).

5. Additional contents of the written orderBesides the finding afnfithess and the
treatment provisions, the written order usually contains terms requiring the filing of
reports and the setting of the next hearing, as discussed below. The statute requires the
clerk of the Court to transmit to DHS or other treatmenbyider the following (and the
Court order sometimes recites that requirement):

(1) a certified copy of the order to undergo treatment;
(2) the county and municipality in which the offense was committed;
(3) the county and municipality in which the arrésbk place;

(4) a copy of the arrest report, criminal charges, arrest record, jail record, and the
report prepared under Section 18 (the fitness evaluation); and

(5) all additional matters which the court directs the clerk to transmit.

725 ILCS 54-17(d).
C. Immediate duty of DHS of notification to the Coudpon completion of thglacement
procesf AT 51 { GRSGSN¥YAYySa GKIFIG G0KS RSTFSYRIYyl Aa
notify the court and shall submit a written reportin ¥ & & ® ¢ THP/@L[/{ pkmnan

D. Reports duringhe Initial Period of Treatment
1. 30Day Report per 725 ILCS 5/104(e)

a. Names of the reportThisreporh & O2 Y Y 2 y f &DayRefoftaSvellas & o n
FY ! RYAAEA2Y OWMSBWISRINWE LIANINEF G YSyd tfFyo
to the statute, a Treatment Plan is filedth a 30Day Report.

b. Due date for the report:

1 30 days¥Filing is tdoe within 30 days of entry of an order to undergo
treatment
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1 7 days:Along with the statutory requirement that DHS is to
immediately notify the Court if it determines that the defendant is
currently fit to stand trial, there is also a duty to submit the@oet
within 7 days of that notification

c. Only report not associated with a hearingll other reports in the Fitness
Statute, including the Fithess Exam Report (725 ILCS-88)dnd Progress
Reports (725 ILCS 5/108), are statutory followed by a prompt hearing.
Ordinarily after a 3@ay Report is filed, the next hearing is al®y Hearing by
which time another report would have been filed, that is, a Progress Report. 725
ILCS 5/104.8. Both reports can then be considered.

On the other hand, if DHS makes either a determination that the defendant has
been restored to fithess or will not be restored to fithess in a year, th®89
Report may well be the only report on file because of the prompt hearing
requirement. 725 ILCS 5/1420(a). It could also be used at the hearing that
promptly follows the original Fithess Hearing when there was an inability to
determine if there is a substantial probability, if provided with a course of
treatment, that the defendant will attaining fitres within 1 year 725 ILCS 5/104
16(d)

d. Contents: Tie person supervising the defendant's treatment shall file with the
Court, the State, and the defense a report:

1 Assessing the facility's or program'’s capacity to provide appropriate tre@tm
for the defendant, and

1 Indicating an opinion as to the probability of the defendant's attaining fitness
within a period of one year from the date of the findiafjunfitness

1 If the report indicates that there is a substantial probapithat the defendant
will attain fitness within the time period, the treatment supervisdrall also file
a treatment plan which shall include:

(1) A diagnosis of the defendant's disabijlity

(2) A description ofreatment goals with respect to
rendering the defendant fit, a specification of the proposed
treatment modalities, and an estimated timetable for
attainment of the goals;

(3) An identification of the person in charge of supervising
the defendant's teatment. 725 ILCS 5/164/(e)

e. Recommendation upon receipt of a dday ReportWhen the Court, the State,
and the Defense receive the Elay Reportthe next regularly scheduled hearing is
not until the first 90Day Hearingwhich presumably would not be for another 60
days (if the 3eDay Report was filed in timely fashion). Nonetheless, the Court, the



37

State, and the Defense should immediately review theDa Report to see if the
accelerated hearingrovision has been triggered by the contents of the report
(SeeSection IlI(F) of the Fitness portion of thisrensic HandboolAccelerated
hearing provisior).

Accelerations required if the eport contains an opinion that the defendant has
attained fitness or that there is no substantial probability that, even if provided with
a course of treatment, the defendant will attain fithess within a year of the date of
the original finding of unfitnes.

2. Progress ReportdDuring the Initial Period of Treatment, the treatment supervisioall
submit a written report, that is ®rogress Reportp the Court, the State, andhé Defense.
725 ILCS 5/1048.

a. Due date for the Reportd?rogress Reports are to be filed:

(1) At least 7 days prior to the date for any hearing on the issue of
the defendant's fitness;

(2) Whenever the treatment supervisbelieves that the defendant
has attaineditness;

(3) Whenever the treatment supervisbelieves that there is not a
substantial probability that the defendant will attain fitness, with
treatment, within one year from the date of the original findiafy
unfitness. 725 ILCS 5/1a48(a).

b. Contents:The progress reporhall contain:

(1) The clinical findings of the treatment superviaad the facts
upon which the findings are based;

(2) The opinion of the treatment sepvisoras to whether the
defendant has attained fitness or as to whether the defendant is
making progress, under treatment, toward attaining fitness within
one year from the date of the original findimd unfitness;

(3) If the defendant is receiving medicatiomformation from the
prescribing physiciaimdicating the type, the dosage and the effect
of the medication on the defendant's appearance, actions and
demeanor. 725 ILCS 5/108(b)

c. Recommendation upon receipt of a Progress Repdust as with the 3Day
Report the Court, the State, and the Defense should immediately review the
Progress Report to see if the accelerated heaprayision has been triggered by
the contents of the report But if the hearing is scheduled within 14 days, the
matter is moot as long as the hearing is not continuegeeSection IlI(F) of the
Fitness portion of thigorensic Handbdo Accelerated hearing provisign.
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E Hearing and procedure if unable to determine if will be fit within 1 yedihe Initial Period of
Treatment provisions also apply to those defendants found unfit at the original Fitness Trial but
the trier of fact wa unable to determine if there is a substantial probability, if provided with a
course of treatment, of attaining fithess withinyear 725 ILCS 5/144(d).

1. Order:As with a defendant expected to attain fitness within one year, the Court shall
order the defendant to undergo treatment for the purpose of rendering him or her fit. 725
ILCS 5/1046(d). The contents of the order are substantially the same as for adiahe
expected to attain fithess within one year.

2. Prompt hearinglf the trier of fact at the fitness hearing is unable to determine if there

is a substantial probability that the defendant, if provided with a course of treatment, will
attainfitnessg A 0 KAy 2y S &SIFNE (GKSYy GKS / 2dzNI &aK2dz
receipt of the [305 | & 8 N&hduet MHeéaring to make that deterngition. 725 ILCS

5/104-16(d).

3. Waiver of hearingThe statute provides that this hdag to determine whether fitness is
expected within one year may be waivby the defense. 725 ILCS 5/108(d). See
Section I(C) of the Fitness portion of thisrensic HandbookVaiver of hearingsegarding
the recommendation that thisearing not be waived and, instead, that the Court and
counselconsider an abbreviated hearing instead.

4. Conduct of the hearingn practice, this hearing often consists of the trial court
accepting a stipulation to the admission of tteport(s), that the author of the report(s) is

an expert, that the expert would testify in accordance with the information in the report(s).
The possible findings at that hearing are the same that could have been made at the
original Fitness Trial:

a. Finding that the defendant will become fit within 1 yealf.the determination at

the hearing is that the defendant, if provided with a course of treatment, will attain
fitness with one year, the fithess procedure continues to be governed by the Fitness
Statutes that apply to the Initial Period of Treatment. The Court should order that
treatment continue, subject to any modifications the Court deems appropriate.

The first 96Day Hearinghould be set, with the ninety day datelcalated from

date of the original findingf unfitness. The Court should not set the firstDay
Hearing ninety days from the date of this hearing (that resolved whether fithess
was expected within one year) because DHS and other tre@tpreviders file

their periodic reports on a ninety day schedule that starts from the original finding
of unfitness (or possibly from the original date of admission to their program).

b. Finding that the defendant will not become fit within 1 yealf. the

determination at the hearing is that there is not a substantial probability that the
defendant, if provided with a course of treatment, will attain fithess within one
year, the fitness procedure is then governed by the Fithess Statutes that apply to
the Extended Period of Treatment. [See Section IV of this Fitness portion of the
Forensic HandbooK he Extended Period of Treatmamid Other Option$
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Succinctly stated, the next step at this point is for the State to choose (1) to dismiss
the charge wih prejudice, (2) to ask for a Discharge Hearorg3) to ask the Court

to remand the defendant to DHS for an attempt at civil commitmen25 ILCS
5/104-23(b).

F. 90-Day HearingsDuring the Initial Peod of Treatment, as well as during the Extended Period

of Treatment, 98Day Hearings are held within every ninety days of an order to undergo or

continue treatment. The 9Day Hearingd & (2 AGNBSEIl YAY S (6% axaaddgR 4E
consider continuing or modifyinggatment. 725 ILCS 5/10.

The Court, sitting without a juryshall conduct the 9Day Hearing725 ILCS 5/1620(a).

In the Fitness portion of thiBorensic Handbogleee the following sections all relevant to-@ay
Hearings: Section I(BJresencef the defendant at hearingsSSection I(C)Vaiver of Hearingsand
Section I(E)No stipulations to fitness or the lack of fitness

The Court wiltonsider, at a minimum, any filed repday the treatment supervisor If the report

has not been filed, the Court should grant a short continuance for the State or Defense to contact
the treatment supervisor to immediatg file the report. At the first 9ay Hearingthe Court, the

State, and the Defense will have already received th®89 Reportfiled within the first 30 days,

and the first Progress Report, usually filedays prior to the 9Day Hearing. Thereafter at the

90-Day Hearings, the Court, the State, and the Defense will have received a Progress Report, which
is to be filed 7 days prior to the hearing. 725 ILCS 518)dnd 5/10418.

In practice, 9€Day Heargs are usually short and uncontested. The Court should receive any
offered evidencen addition to the Progress Report.

The Court shall determine whether the defendant is fit to stand trial, to plead or to be sentenced.
725 ILCS 5/1020(a).

While it is always a good idea for the Court to state aD@&y Hearings any basis in addition to the

report in reaching its determination as to continuing unfitness of the defendant, such a finding is
expressly required at a restoration hearing, tig at a hearing the Court finds the defendant has

0SSy NBaili2NBR (2 FAGySaao G2 KSy | RSTSYRIYy(d K
restored fitness must be based not only upon a stipulation to the conclusion of psychiatric reports,

but upon anaffirmative exercise of the court's discretion to determine the defendant's mental

ail fPégev. Esan®9s Ill.App.3d 833, 839 (2009)

For defendants in the Initial Period of Treatment and if the Court determines that the defendant
remains unfit, theCourt shall determine whether the defendant is making progress under
treatment toward attainment of fithess within one year from the date of the original finadihg
unfitness. 725 ILCS 5/1240(a)(2). (For defendants in the Extended &&of Treatment, courts
sometimes make this same finding as to progress, but it has less legal significance. See Section
V)@ [I(IWSFSNBYyOSa (G2 ay20 LINPINBaAaaAYyIDED

Possible findings and resulting orders at al¥y Hearing during the Initial Red of Treatment:
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1. Finding of fitIf at the 90Day Hearinghe Court finds the defendant to be fit, the Court
shall set the matter for trial or other hearing; provided that if the defendant is in need of
continued care or treatrant and the supervisoof the defendant's treatment agrees to
continue to provide it, the Court may enter any order it deems appropriate for the
continued care or treatment of the defendant by the facility or program pending the
concluson of the criminal proceedings. 725 ILCS 5/20{b).

A finding of fitness includes proceeding in cases where the defendant is developmentally or
physically disabletlJdzNB& dzI y G G2 (GKS adl G4dzi S 2ya &ACANRIyE O S
and where special provisions or assistance will render the defendant fit. 725 ILCS 5/104

22.

2. Finding of unfit and progressingf.at the 986Day Hearinghe Court finds that a
defendant in the Initial Period of Traaent:

1 Is still unfit but that he or she is making progress toward attaining fithess
within one year from the date of the original findiof§ unfitness and
1 The one year Initial Period of Treatment has not ended

Then the Court may contireuor modify its current treatment order. 725 ILCS 5/R04c).
The Court should also set a date for the nextC¥y Hearing.

3. Finding of unfit and not progressing:at the 96Day Hearinghe Court finds that a
defendant in the Initial Period of Treatment remains unfit and that he or she is not making
progress toward attaining fitness in that there is not a substantial probability that the
defendant will attain fithess within one year frothe date of the original findingf

unfitness, the Court shall proceed according to the procedural Fitness Statutes that govern
the Extended Period of Treatment. 725 ILCS 5/20@l), 725 ILCS 5/1@B(b). [See

Section IV of this Fitnegportion of theForensic HandbooK he Extended Period of
Treatmentand Other Option$

4. Finding of unfit at the end of the Initial Period of Treatmemit the end of the one year

Initial Period of Treatment, if the Court finds the defendant still tuawfid that no special

LINE GA&A2Yya 2N FaaradlyOoS Oy 02YLISyalaS F2N
defendant fit, the Court shall proceed according to the procedural statutes that govern the
extended period of treatment. 725 ILCS 5/1Z8(b). [See Section IV of this Fitness portion

of the Forensic HandbooK he Extended Period of Treatmamid Other Option$

G. Accelerated hearing provision addition to the regularly scheduled $ay Hearings in any of
the treatment periods, a hearing musbmmence within 14 days of the receipt of aB@y Report

or a Progress Report (or a Treatment Plan) that states the treatment supelb@keves that the
defendant has attained fitness or that in the Initial Periof Treatment states there is not a
substantial probability that the defendant will attain fitness, with treatment, within one year from
the date of the original findingf unfitness. 725 ILCS 5/128(a), 725 ILCS 5/1448(a)(2) and (3)
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Of course, if any of the reports triggers the acceleration provision of the UST statute but the
hearing is already set within the next 14 days, the matter is moot, except to the extent that
continuances should be avoided.

The 14day deadline for an acamiated hearing may be continued for good cause. 725 ILCS-5/104
20(a).

A statutory amendment provides where DHS determines during the placement process that an
unfit defendant has already become it, DHS must file a written report within 7 days. 725 ILCS
5/104-17(b). The amendment does not appear to affect theddg deadline from the date of
receipt of the report to the date of accelerated hearing. 725 ILCS 52004).

1. Inapplicability to g(2) treatmentThe statute does not specifically state thisdaly rule
applies to the g(2) Period of Treatment. There is no statutory or case law requirement that
a prompt hearing (or a hearing at any time) be held to consider restoration,
notwithstanding the report opining the g(2) defendant has been restoredtneds. 725

ILCS 5/10£0(a),People v. Olssorlll.App.3d-, 979 N.E.2d 982, 99891, 366 lll.Dec. 181,
190(2012). A hearing to consider fitness should be set upon motion of the State or
5STSyasS 2N 2y (GKS [/ 2d2NliQa 26y Y2G0A2y @

Of course, if any dhe reports triggers the acceleratigrovision of the UST statute but the
hearing is already set within the next 14 days, the matter is moot, except to the extent that
continuances should be avoided.

The 14day deadlindor an accelerated hearingay be continued for good cause. 725 ILCS 5/104
20(a).

A statutory amendment provides where DHS determines during the placepneog¢ss that an
unfit defendant has already beconfie, DHS must file a written repowithin 7 days. 725 ILCS
5/104-17(b). The amendment does not appear to affect theddg deadlindrom the date of
receipt of the report to the date of accelerated hearing25 ILCS 5/1620(a).
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IV. The Extended Period of Treatment And Other Options
A. ScopeThis section covers options and proceduraségn unfit defendant for whom:

1. The Court or jurjpras determined that there is not a substantial probability that the defendant will
attain fitness within one year from the date of the original findafginfitness

a. This determination may be made contemporaneously with or soon aftemitialifinding of
unfitness by the Court or jury. 725 ILCS 5£1@&4d)

b. This determination may be made by the Court at some point subsequent to the initial
finding of unfitness during the Initial Period of Treatment (that never exceeds one year),
mostcommonly at a 9Day Hearing. 725 ILCS 5/12@(d)

2. Regardless if previous findings of the Court or jury have been that there is a substantial probability
that the defendant will attain fithess within one year from the date of the original finding ofne¥t,

that year has come to an end and the Court finds the defendant remains unfit and for whom no special
LINEGAaA2ya 2N FaaradalyoS Oy 02YLISyaliS F2N GKS
725 ILCS 5/10623(b).

At this point in the itness procedure, there are three options, all of which are discussed in more
detail below:

1)/ 2yGAydzSET Y2RAFEI 2N SYdSNIFySg | GNBIFGY
5SF¥SyasSQa Y2iAzy G2 aSi (ukksthelethasS NI F2 NJ |
already been a Dibarge Hearing or its equivalent25 ILCS 5/1623(a) and (b)(1)

QDNX yi GKS {GFrdSQa Y2UuA2y (andwiitngsstheS (KS
case with prejudice. 725 ILCS 5/128(b)(2)

(3) Grantthe Stat®&a Y2GA2y G2 NBYFIYR G4KS RSFSyRIYyl
hearing. 725 ILCS 5/128(b)(3)

B. Options for the Defense at end of Initial Period of Treatment (or earlielpon the conclusion

of the Initial Period of Treatnmd or earlier if the Court or a jury finds that there is not a substantial
probability that the defendant will attain fitness within one year from the date of the original
FAYRAY3I 2F dzy TAGYSaa Jorthd defén8ali iBay Rove far a iddhaigeK S | § G 2
K S I N heDidcharge Hearing shall be held within 120 days of the filing of a motion for a

Discharge Hearing, unless the delay is occasioned by the defendant. 725 ILC&3%4)104

If the defendan demands a Discharge Heariagd the State opts for a different optiosdethe
next Section), the State probably prevails because, if for no other reason, the other choices both
contemplate forms of dismissal725 ILCS 5/1623(b)(2) and (b)(3).

The Defense also has the option of not requesting a Discharge Haadravaitingl KS { i 6 SQa
choice of options.

C. Options for the State at end of Initial Period of Treatment (or eajli®pon the conclusion of
the Initial Period of Treatment or earlier if the Court or a jury finds that there is not a substantial
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probability that the defendant will attain fithess within one year from the date of the original
finding of unfitness, the &te must request the Court:

(1) To set the matter for a Discharge Heayingless one was already held upon the
RSTSYRIyiQa NI -@3p31) onits fungtiorlal[eduivalept was already held
(Note: as discussed belothjs also includes continuing, modifying, or entering anew a
treatment order) or

(2) To release the defendant from custoalyd dismiss charges with prejudice, 725 ILCS
5/104-23(b)(2), or,

(3) To remand the defendant to DHS and ordeivdl commitmenthearing pursuant to the
provisions of the Mental Health and Developmental Disabilities Code (MHDDC), 405 ILCS
5/1-100et seq 725 ILCS 5/1623(b)(3).

1. Discharge Hearingption: For a defendant who remains unét the end of the Initial
Period of Treatment or for a defendant with no substantial probability, with treatment, of
attaining fithess within one year of the original findiagf dzy FAUGy Sadaas> GKS
is to request the Couttb set the matter for a Discharge Hearing25 ILCS 5/1623(b)(1).

It is only this option that can trigger entry into the Extended Period of Treatment.

Il GRAAOKIENAS KSHEANR V1363/diy 2lVE & K Sd NRAWAHG ¢ |
KSIENRY3IZe fultRK S Ny wRFidgy 2 ¢ KS O2y OSLIG al f ¢
attorneylil 2 GSad GKS &dzFFA OAobtye@rime @ith vhichkite { G G S
RSTSYRI yi Redple@KdndiiB §.Rd407, 44846 (1986).

y
2 4
0

A Discharge Hearing is not a criminal prosecutidaople v. Waid221 Ill.2d 464, 470

(2006). A Discharge Hearing under sectionck0Og A & 'y aAyy2 O&pEOS 2y f

to say, a proceeding to determine only whether to enter a judgment of acquittal, not to
make a determination of guiliVaid, 221 Ill. 2d at 47(People v. RinlO7 1ll.2d 533, 543,
(1983). The question of guilt is to be deferred until the defendsfit to stand trial.

Waid, 221 1ll. 2d at 471Rink 97 1ll.2d at 543.

Failure of the State to prove the defendant guilty beyond a reasonable doubt results in the
RS TSy RI y i élthe drirdelj d25 lL@GSI561-05(b). If the Stat sustains its burdeaf
proof, the defendant may be remanded for further treatment for an extended period.
People v. LandL13 Ill. 2d at 44846. Depending on the felony charge, the maximum
extended period of treatment is 15 months, 2ays, or 5 years. 725 ILCS 5/&5{d). As
explained below, an accused misdemeanant may be ordered into the Extended Period of
Treatment, but the original initial period of treatment cannot be lengthened or extended.
(Seet  NX» aGfté¢ Fa Ay da[é 0St20d0

a. Mootness of a Discharge Hearinlgp deciding upon its options, if the State opts
for the Discharge Hearing and if there has already been a bench drialrgn the
underlying charge, there is authority for the proposition that actually holding the
Discharge Hearing is unnecessary. Due praigists have been already been
satisfied. Lang 113 Ill. 2d at 446.
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This most commonlyaxurs if ona fidedoubt as to fitness arises after the
RSTSYRIYGQa GNXI{Iftiledsiate I3as selach thisidsghargey OA y 3
option and trial has already occurred, the Court may remand the defendant for
treatment with the entry of an order for an Extended Periodloéatment, as

discussed below.

b. Order treatment while awaiting a Discharge Hearing:

On its face, the Fitness Statutes appear to make no provision for any treatment for

a defendant found atfte fitness trial as (1) unfit and (2) with no substantial

probability of attaining fitness within one year, until a Discharge Hearing results in a
Gy 23 deriiieé FTAYRAYIOD ¢tKAa A& 2RRX SaLXSO
hold the Discharge Heiag, which would delay treatment. 725 ILCS 5/234a).

A defendant found at thénitial Fitness Hearing as having no substantial probability
of attaining fitness within one year from the date of the original finding of unfitness
is an unfit defendantvith serious mental or physical issues and presumably an unfit
defendant most in need of treatment. There is strong implicit authority to order
treatment immediately as the defendant awaits a Discharge Hearing based on:

1 The theme in the Fitness Statutesprovide prompt and continual
treatment as evidenced by the provision for interim treatment if the
trier-of-fact at the initial Fitness Hearing is unable to determine if there
is a substantial probability that the defendant, if provided with a course
of treatment, will attain fitness within one year. 725 ILCS 5/64{d).

1 The overall intent of the Fitness Statutes to provide prompt and
continual treatment for the purpose of rendering a defendant fit as
evidenced by several deadlines in the statutes, and

1 The first reference to treatment for a defendant in this situation is
0 SN Sfrthér@ NI G YSy G ®¢ -23¢a), emphasigaddgd.)p kK M1
Treatment is assumed by that language and, in fact, treatment usually
would have begun during the Initial PeriofiTreatment, has there been
an Initial Period.

While the Fitness Statutes provide for application of certain rules and procedures

during an Extended Period of Treatment that may be immediately applicable for the

more seriously mentally or physically iaiped defendants at the moment of the

initial determination of unfitness, the actual treatment for the impairment is
AYGSYRSR (G2 0S GKS &alYS (GKNRdzZAK2dzi (K2aS
treatment being just that, that is, treatment for a period thaegan with the one

year Initial Period and continuing on through the applicable Extended Period.
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For the minority of unfit defendants who were initially found as having no
substantial probability of attaining fithess within one year, the Court should
immediately enter the first treatment order as the case awaits a Discharge Hearing.

c. Duty to hear pending motions before the Discharge Hearihile there may

be some discretion during the Initial Period of Treatment for the Court to detdin
KSFNJFYR NHzS 2y Fyeé LINBGNAFE Y20ALya 2N
not essential to a fair determination of the issues [725 ILCS 5110d)], several

courts have held that once fitness proceedings have reached tloh@pe Hearing

stage, the court must hear motions to suppressdence People v. Bragg802

. App.3d 602, 606 (1998People v. Lavol®@62 Ill.App.3d 984, 106304 (1994)

(McNulty, J., dissentingPeople v. Fuhrmar233 Ill.App.3d 503, 507 (199People

v. Burt 142 1ll.App.3d 833, 837 (1986).

d. Deadline for Discharge Hearing/ithin 120 days (except for delays occasioned
by defendant), Court (not jury) shall hold a Dischafgaring 725 ILCS 5/164
23(a).

e. EvidenceThe State and the defendant may introduce evideralevant to the
jdzSaiAz2y 2F GKS RSTFSYRIydiQa 3IdzAaftid 2F (KS
hearsay or affidavit evidence on secondary matters such as testimony to establish

the chain of possession of physical evidence, laboratory reports, authentiaztion
transcripts taken by official reporters, court and business regaadd public

documents. 725 ILCS 5/125(a).

I. Hearsay regarding children and the disabldglven though a Discharge

Hearing is not a criminal trial, the State is pobhibited from asking the

/| 2dzNII G2 FTRYAO KSEFENBRIFI& SOARSYOS LlizNBAd
OEOSLIiA2yaé¢ adGlidziS NBIFNRAYyI OKAf RNE
10. People v. Orengs;lll.App.3d-, 982 N.E.2d 917, 9284, 367 Ill.Dec.

767, 773 774(2012)

f. Presence of the defendant at a Discharge Hearigcause the Discharge
Hearingdetermination clearly affects a substantial right of the defendant, namely,

his or her liberty interest, a defendant should be givea tpportunity to be

presentat the hearing. While the right is not absolute, if it is not given or exercised,
GKS NBO2NR VYdzad Of SI NI & & dzLJLJ2 NIPeoble s £ A R
Williams 312 Ill. App. 3d 232, 235 (2000).

In an appropriate case to excuse the preseotthe defendant for a mental

condition, the Court should not acceptawaize® G KS RSTFSyYyRIydQa LI
without the physicia@ & O S Nthtikghhat@He defendant is physically unable to

be presentand the reasons for that inability. 725 ILCS 5/164c). There is

authority that a disruptive defendant at a Discharge Heamay be removed frm

the courtroom.People v. William$12 Ill.App.3d 232 at 235.
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g. Judgment at the Discharge Hearingpon the conclusion of a Discharge Hearing,
there are three possible judgments by the Court.

i. Not guilty: If the evidencedoes not prove the defendant guilty beyond a
reasonable doubt, the Court shall enter a judgment of acquittalcquittal
shall not prevent the State from requesting the civil courts to commit the
defendant to the Departmendf Human Services under the provisions of the
Mental Health and Developmental Disabilities Code [405 ILCS0RYét

seq]. 725 ILCS 5/1625(b).

li. Not guilty by reason of insanityif the defendant is found not guilty by

reason of insanitythe Court shall enter a judgment of acquittalhe

Gt NPOSSRAYy3Ia | FOUGSNI ! Oljdaadialrt o8 wSlkaz
4 of the Unified Code of Corrections shall apply. 725 ILCS-2B8(@%

A ANothhot@uiltyé ¥ the evidence is sufficient to prove the defendant

JdzAf e o60Se@2yR I NBlFaA2ylrofS R2dzo0GX GKS
finding or judgment. The question of guilt is to be deferred until the

defendant is fit to standrial. Waid, 221 1ll. 2d at 471Rink 97 1l.2d at 543.

Instead, the Court finds, in essence, that RS T SY Rl y (- HzA f d ¥ D&y

Kd 5STFSYRIy(iQa AYYSRAPRGWA (MR s8dgrifail§td | LILIS | §
enter an order of acquittal, the defelant may appeal from the judgment in the

same manner provided for an appeal from a conviction in a criminal case. 725 ILCS
5/104Hp 0 FO ® Y2y 3 20KSNJ NHzZE Ay3as NBOBGASGAY
FAYRAY3I 2F Wayz2i V2 i ®dogh\f BeteiQoa04WIRppI3d |j dzA
145, 154, 935 N.E.2d 1123, 1131 (2010)

i. Entry of a treatment orderif the Discharge Hearirdpes not result in an
acquittalof the charge, the defendant may be remanded freatment or for

further treatment. 725 ILCS 5/1b(d). The Extended Period of Treatment of an
unfit defendant is now statutorily authorized.

In most instances, the treatment order is a continuation or modification of either
the last treatment ordeccoming out of the Initial Period of Treatment or, for an

unfit defendant at the original Fitness Trial who was found as having no substantial
probability of attaining fitness within one year, the treatment order that was
entered immediately upon the findg of unfitness as the case awaited the
Discharge Hearing.

The wording of the statute contemplates the possibility that no treatment order
would have ever been entered until the conclusion of the Discharge Hearing, but
such a delay could have due procegsation implications and is otherwise very
unlikely. If this is the very first treatment order, see Section IlI(B) in this Fitness
portion of theForensic HandbooKr he initial order for treatment.
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j. Contents of the ordert KS F2 N 2 F (d&der fadandziidnded ¢ NRA (0 0 €

Period of Treatment is similar to that which would have issued or did issue for the
Initial Period of Treatment. The only difference concerns the term or period of
treatment. The order should specify the period of time the deferidarsubject to
SEGSYRSR GNBIFGYSyido {SS LI NIF3INIFLK aic¢é

Any treatment order, regardless of the Period, should contain the date and time of
the next (or first) 90 or 18@ay Hearing

i. Referert0S & (G2 ay2i LINRPINBAaAYyITE RdzNRAy 3
The Fitness Statutes on treatment orders;[38y ReportProgress Reports,

and 906Day Hearings make frequent references to whether the defendant is
making progress underdgatment toward attainment of fithess within one

year from the date of the original findiraf unfitness. 725 ILCS 5/104(e),
104-18, 10420. The reasons for these references during the Initial Period of
Treatment are clear. Court predure in the Initial Period of Treatment is
dependent upon howhe defendant is progressing.

In the Extended Period of Treatment and the g(2) period of treatment, the
reasons for these references are less apparent and legally irrelevant.
Nonetheless, tk practice during the Extended Period of Treatment is that
orders, reports, and findings often continue to include references to
whether the defendant is expected to attain fitness within one year. The
information or findingis sometimes sed as an indicator whether the
defendant is moving toward attaining fitness.

In practice, some preparers of reports are aware of this statute and
accommodate for it. Instead of offering an opinion in the Progress Report as
to whether the defendant will tain fithess within one year, they offer an
opinion as to whether the defendant is expected to attain fithess within the
Extended Period of Treatment. That opinion, too, is largely informational
only.

k. Maximum extension of treatment applicable to the Eended Period The one
@€SIFENJI GAYS fAYAOGD F2NJ ONBIFIOGYSYyd NBTFSNNBR
5/104-23), which is the maximum time of treatment during the Initial Period of
Treatment, may be extendedsdollows:

1 If the most serious charge upon which the State sustained its
burdenof proof was a charge of first degree murder, the
treatment period may be extended up to a maximum treatment
period of 5 years. 725 ILCS 5/128(d)(2).

1 If the most serious charge upon which the State sustained its
burdenof proof was a Class 1 or Class X felony, the treatment
period may be extended up to a maximum treatment period of 2
years. 725 ILCS 5/1:@%(d)(1).

(@]]
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1 If the most serious charggpon which the State sustained its
burdenof proof was a Class 2, 3, or 4 felony, the treatment
period may be extended up to a maximum of 15 months. 725
ILCS 5/10£25(d)(1).

I. Applicable extension is an extension of one year of treatmenhere is

little question that the maximum extension authorized by the Discharge

Hearing statute (725 ILCS 5/1P8) is determined by a full one year initial

treatment period plus the applicable extension period. The statute

authorizing extensions speclfi- t t @ NBFSNE (2 aiUNBIFGYSy
SEGSYRSR & F2tfft26a0dddé YR SKI G F2ff
years extension periods. 725 ILCS 5/26{d).

CKSNBE Aa y2 afz2adGé GNBFIGYSyd GAYSTI I &
Treatment begins dumg the middle of the Initial Period of Treatment. The
applicable extension is from the end of the initial year.

ii. No requirement to order entire authorized extensiorBecause the
G5Aa0KFNHS KSFENAYy3IE adliadzisS adlrisSa (K
extendeduptol Yl EAYdzY GNBIFGYSyid LISNAZ2ZRXE 27
months (725 ILCS 5/1%6(d),emphasis added the limitations on the

length of the extended periods of treatment are just maximums and not

& NB |j dzA NSHeople & WK @ 2d 464472 (2006). The Court may

order whatever length of treatment the Court deems appropeiap to the

statutory limits.

The Court also retains the authority to terminate that order if the Court
deems it appropriate. (See 725 ILCS 5/104(gj(@t.,In re Evelyn $337
ll.LApp.3d 1096, 1104 (2003).)

. Lack of clarity for misdemeanorg: KS G SNY GYAAaRSYSFYy2NE A&
Fitness Statutes, and that gives rise to several questions. But the lllinois Supreme

Court has left no doubt that the FitneSsatutes apply to misdemeanors as well as

felonies. People v. Waid221 1l.2d 464, 471 (2006).

I. Treatment for a Class A misdemeanor may never exceed one year (364
days):This is the easier of the misdemeanor matters. The statute limits
treatmentind £t FA Gy S&aa OFasSa (2 aGKS YI EAYd
RSTSYRIyid ¢g2dfd R KI @S 0SSy adzaSOi KI R
5/104-25(g) (4),Waid, 221 1ll.2d at 471.

ii. Maximum term of treatment for Class B and misdemeanors is

unsettled: All that @an be reported here is the practice rather than the law
because there is no law on the maximum length of treatment for ClassiB an
C misdemeanors. The questisnwhether treatment for a Class B
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misdemeanant is for up to one year or merely 6 months. |18ilyj the
guestion is whether treatment for Class C misdemeanants is for up to one
year or merely 30 days.

The practice is as unsettled as any in the criminal courts of lllinois.

Arguments for the shorter periodThose that operate under the 6 month

YR on RIFI&& Yl EAYdzZY LISNA2Ra&a 2F GNBIGY
event may the treatment period be extended to exceed the maximum

sentence to which a defendant would have been subject had he or she been
convOli SR Ay | ONAYAYIlf -PHGRAOSSRAYIDE THP

They point out that felons may be held for treatment no longer than the
maximum criminal sentence, even if they are subject to involuntary

FRYA&&A2Y 2N FNB | a&aSNIeIsoabi)ep ! o G2
They cite language frowaid, ¢ ¢ KS L2 0 Sy GA € YI EAYdzy L
GKdza aSNPWSa +ta I OSAfAYy3d NIYGKSNI GKI Yy

assertion, this sentence represents the upper limit of a commitment term
rather than its regizA NS R tWaigdl 47K ) ¢ 6

Arguments for the longer periodThose that operate under the one year
maximum period of treatment for Class B and C misdemeanors point out
that Waidwas a lllinois Supreme Court case involving Class A misdemeanors
and does ot address Class B and C.

They argue that the Fitness Statutes should be read literally, that is, limiting
treatment by the maximum criminal sentence term is in reference to
Extended Period of Treatment only, 725 ILCS 5/2%4)(4), and no other
statutory language limits treatment.

They point out that prerial detention that exceeds the maximum jail
sentence regularly occurs with accused misdemeanants who are unable to
post bail. They may be held in jail awaiting trial beyond th&imam

sentence foithe offense.

They stress the practical aspect of their approach. At a time that the
Criminal Justice System struggles to get an unfit defendant placed as an
inpatient at DHS within 30 days, those on the other side of the issue
advocate that an entire coge of treatment is limited to 30 days for Class C
misdemeanants. This has the practical effect of immunizing from
prosecution most unfit Class C misdemeanants from prosecution because
there is never enough time to restore them to fitness.

Finally, legal@unsel for DHS reports that DHS does accept these orders and
provide treatment to defendants charged with Class B and Class C
misdemeanors beyond the respective 6 month and 30 day periods and for
up to one year.
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iii. Are Discharge Hearings ever requiredmisdemeanor cases?

One could easily conclude that because fitness treatment in misdemeanor

cases can never exceed one year, there is no statutory or due process
requirement to ever conduct a Discharge Hearing. Discharge Hearings only
comeintoplaywBy UGNBIFGYSyd 6Se2yR 2yS &SI N
LINPOIFOATEAGEE 2NJ I OlGdzk £ @& -28.5A@aavlga ySOS
all that is irrelevant to misdemeanants who can never be treated for longer

than 364 days.

But in an Illinois Supreme Court caseolving fitness in a misdemeanor
case, the court ruled only on the issues raised, that is, whether the
admission of hearsay or affidavit evidence at a misdemeanor Discharge
Hearing violated the confrontation clause or the due process clalike.
court was not asked, and it did not address, whether there is any
requirement of conducting Discharge Hearings in fitness misdemeanor
cases.

One way of dealing with this issue is as follows. First, the issue never arises
for misdemeanants, as it does for felotisat the one year Initial Period of
Treatment has ended and the defendant remains unfit with the possibility of
further treatment. In that circumstance, the unfit misdemeanant defendant
must always be released. 725 ILCS 5/26@9)(4).

Next, the only vy the matter arises is that an examiner opined and a-rier

of-fact found that thatthere iod a dzo ad F YUGA £ LINBOFOAT A
defendant, if provided with a course of treatment, will attain fithess within

2yS @SIFNW¢ -16(dpp L[/ { prkwmnAan

This meanshat before proceeding with the Fitness Trial the Court could

inquire of counsel whether either side wants a determination at trial
GKSUKSNI 0 KSNBE A& | Gadzoaildl ydAlt LINBO
with a course of treatment, will attain fitness A G KAy 2y S &S| NX¢E
the case is before a jury, jury instructions should be modified.

m. Procedure during the Extended Period of Treatmeihe procedure during the
Extended Period of Treatment is substantially the same as durinkyitied Peiod
of Treatment.

90-Day Hearings will be held every ninety days. 725 ILCS-3L.0Rrogress

Reports will be filed at least 7 days prior to the hearing. 725 ILCS-28L0Fhe

RS TSy RI yi &xthe 30Ny Beagh@s3nay be wavwith the physicia® &
certificate 725 ILCS 5/1646(c). The Court is to determine if unfithess continues
and, if so, whether the current treatment should continue or be modified. 725 ILCS
5/104-20(c). See Section IMhelnitial Period of Treatmerdf the Fitness portion of
this Forensic Handbodlor more details on procedure during treatment.
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If the Court determines that the defendant has been restam@ditness, the
criminal charge shall be set for trial or other hearing. 725 ILCS 20@). If the
defendant has been restored to fitness, then with the treatment supergisér
agreement, the Court may order continuing caretreatment until the conclusion
of the criminal case. 725 ILCS 5/2®{b). The Extended Period of Treatment is
not to exceed the extension allotted by statute.

I. Acceleration provision:Within 14 days of receipt of a Progress Report
indicating that the defendant has attained fitness, a hearing must be held.
725 ILCS 5/1020(a),10418(a)(2). For this reason, the Court, the State, and
the Defense should immediately review Progress Reports when they are
received.

The Initial Period ecelerationprovision in 725 ILCS 5/14)(a) triggered
uponthefiingofarepo A G K (G KS 2LIAYA2Y O(GKIF G aGKS

SELISOGSR G2 lFGaGrAy FAlGyS&aa sAGKAY 2yS
Period.

ii. Due processight to subsequent Discharge Hearing3ecause of the
Gdzydzadzt £ OANDdagDli BEOEaH KEy { dzKINSYS / 2d
subsequent Discharge Hearifay that particular civilly committed

defendant even though the Fitness Statutes contemplate, at most, only one
Discharge Hearing. In doing so, the languadagsuggests any unfit

defendant has a due procesght to additional Discharge Hearinggon the
RA&Z020SNE 2F & DPcOplef vilani23NE2d 8@ MESy OS
(1986). (See the discussion regarding the ramificationsaofbeginning at
IV(C)(3)(f):Due processghts in criminal court during\dl commitment

n. Expiration of the Extended Period of Treatmert the expirationof the

Extended Period of Treatment, if the Court finds the defendant remains unfit, the
Court shall proceed according to the procedural statutes guatern the

involuntary admission of the defendant to DHS. 725 ILCS 23@)(2). See
Section VThe g(2) Period of Treatment and Other Options

This findings usually made at the last of the @#ay Hearings during the extended
periodor at a specially set hearing at or near the end of the Extended Period of
Treatment.

0. Warning about inadvertent dismissal after a Discharge Heari@gce a

Discharge Hearinigas been held, there is no statutory provision for the criminal
court to remand the defendant to DHS farcivil commitmenproceeding. But see
People v. Christy06 Ill. App. 3d 361 (1990) where this is, in fact, what happened.
After a Discharge Hearing, the Court remanded the defendant to DHS for an
attempt at a civil commitmentather than remanding to DHS for extended
treatment. When the civil court did not civilly commit the defendant and returned
the defendant to the criminal court, the trial and appellate courts both ruled that
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there was no choice but to dismiss the charges with prejudice because a Discharge
Hearing had already been conducted.

While the language and legislative history of the Fitheatugts contemplate no
dismissalvith prejudice except on motion of the State or upon an acquétad
Discharge Hearinghe Christycourt ruled otherwise. An unintended dismissal with
prejudice may be avoided by the Court (and the State) if an unfit defendant is never
remanded to DH®r civil commitmentproceedingsafter a Discharge Hearing and
during the Extended Period of Treatment. Instead, a remand to DHS after a
Discharge Hearing should k& extended treatment This does seem like a

technical distinction, but in view of th€hristyholding, it must be considered.

*k%

Note: The context of this sectioiitje Extended Period of Treatment and Other Optioegan
with a discussion of the three options the State has at the end of the Initial Period of Treatment.
| SNBEQ&a GKS hdzif AySyYy

IV. The Extended Period of Treatment and Other Options
A. Scope
B. Options for the Defense upon the start of the Extended Periodeaitifient
C. Options for the State upon the start of the Extended Period of Treatment
1. Discharge Heariraption
(...with many subsections)
2. Dismissal option
(...the next section)
3. Attempt at civil commitment option (later)

*k%k

2. Dismissalopon: ¢ KS { Gl 64SQa aSO2yR 2LJiA2y F2NJ I RS
end of the Initial Period of Treatment or for a defendant with no substantial probability,

with treatment, of attaining fitness in one year is to dismiss the case, with prejudice.

Dignissal with prejudice needs no further explanation. 725 ILCS &30#)(2). The

criminal court has no jurisdiction to enter a treatment order upon the defendant if the case

is dismissed with prejudice.

3. Attempt at civil commitmentoption: ¢ KS { G 6§SQa GKANR 2LIiA2Yy ¥
remains unfit at the end of the Initial Period of Treatment or for a defendant with no

substantial probability, with treatment, of attaining fitness in one year is to ask the Court to
remand thedefendant to DHS and to order a civil commitméetring pursuant to the
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provisions of the Mental Health and Developmental Disabilities Code (MHDDC), 405 ILCS
5/1-100et seq 725 ILCS 5/1623(b)(3). This hearing is held by the civiints.

a. Rarity of this option:This option is rarely exercised. The buraémroof in the

civil courts for a civil commitmeni® DHS is by clear and convincing evidenthe
burden of proof inthe criminal courts for inpatientreatment at DHS for an unfit
defendant during the Extended Period of Treatment is by a preponderance of the
evidence. For that reason, the State generally opts for this civil commitroate
only for reasons specific to a particular case.

b. Procedure to attempt civil commitmentVhen the State requests the Court to
remand the defendant to the custodyf the DHS and to order that a hearing to be
conducted pursuant tohe provisions of the MHDDC, 405 ILCSHIQet seq, the
hearing is not held by the criminal court where the charges were filed, but, instead,
in those civil courts DHS and its patients routinely appear. For many counties in the
state of lllinois, thigivil court will not be located in the countigat the offense was
charged.

DHS has 7 days from the date it receives the defendant to prepare and file the
necessary petition and certificates that are required for commitmander the
MHDDC, 405 ILCS 8I00et seq 725 ILCS 5/1€23(b)(3). In a civil commitment
the State must establish by clear and convincing evidémaethe respondent is
subject to involuntary admissior405 ILCS 5/808.

The criminal court should not dismiss the case with leave to reinstate until the civil
court has ruled that the defendant is subject to involuntary admission

c. Treatment for the civilly committed defendan# former defendant committed
pursuant to this procedure shall be treated in the same manner as any other civilly
committed patient for all purposes including admission, selectibthe place of
treatment and the treatment modalities, entitlement to rights and privileges,
transfer, and discharge. 725 ILCS 5/234b)(3).

d. Periodic reports to the criminal court will ceas@Vith dismissabf the criminal
case, tkere is no statutory provision for the criminal court to be sent periodic
reports, other than the notification of discharge from the facility. 725 ILCS 5/104
23(b)(3).

e. Dismissal of criminal charges with leave to reinstate if civil commitment occurs
If the defendant is committed to the DHS (and not before then), the court having
jurisdiction over the criminal matter shall dismiss the charges against the
defendant, with the leave to reinstate. 725 ILCS 5/264b)(3). Under th Fitness
Statutes, 725 ILCS 5/1040 et seq, this is the only provision for dismissath leave

to reinstate. Any other attempt to dismiss a charge with leave to reinstate for a
defendant who has been found unfit would be pursuanttber law apart from the
Fitness Statutes, if any exists.
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f. Due processights in criminal court during civil commitment (very rarelpuring

the period that the defendant is civilly committeshd the charges remain dismissed
with a right of reinstatementthe former criminal defendant has no statutory rights
to subsequent determinations of fithess (i.e. 90 Day Hearings) or to an initial or
additional Discharge Heings. But the Illinois Supreme CourPi@ople v. Lang

ruled that civilly committed defendants have a constitutional due prociggs to
subsequent periodic fitness hearings and may have a due process right to an initial
or subsequat Discharge Hearing®2eople v. LandL13 Ill 2d 407 (1986)These are
very rare hearings.

I. Periodic due procesfitness hearings (rare)These are rare. A former

criminal defendant civilly committethrough the statutory procedure in 725

ILCS 5/1043(b)(3) has a due process right to fithess hearings on an annual
olFlaia 2N aaz22ySNE AT (GKS F2NX¥SNJ RSTSy
fitness. People v. LandL13 Il 2d at 444145.

ThelLangcourtwas specific in that these hearings are not automatic and are
upon the request of the defendantPeople v. Land,13 Ill.2d at 442.

Reportedly, criminal defense attorneys generally choose not to file these

petitions. A determination of fithess would nafork to release the civilly
committeddefendant from DHS. But a determination of fithess may force

the refiling of a dismissed charge, with the case proceeding to trial

Y206 A0KalGlIyRAY3a (KS RSTSW6RHS Golttag A Yy @2 f
the State to refile a murder or other serious charge is a situation that the

defense would invite only for specific tactical or other vibthught out

reasons.

ii. Due proces®ischarge HearingsThesehearings, too, are rare. The

statutory scheme in the Fitness Statutes do not contemplate any Discharge
Hearingfor an unfit defendant who is committed civilly pursuant to 725 ILCS
5/104-23(b)(3). But the lllinois Supreme Couridsa Langthat such a
RSTSYRIyd Aa aSyaadtSRéE G2 | adz aSldzS
Hearing if new exculpatory evidentediscovered and the defendant is not

expected to attain fithess within 1 yeatang 113 Ill 2d a#47.

lii. Logistics for due procedginess and Discharge Hearingsogistics

LINPOfSYa FNAR&AS 06SOFdzaS AF I RSTFSYRI Y
Hearing or Discharge Hearing is granted, the criminal court file has been
closed.

Recommendations:
Prior to hearing:

1 Reopen the criminal court file for these hearings. Do not
have the committing civil court conduct the hearings because
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the matters are largely criminal in nature. Also, the criminal
court is in the county of venue faine criminal offense while
civil commitment cases are often in the county of the DHS
facility.

1 Once the criminal file is reopened, allow the State to amend
charges if it wishes, as it would have been able if there had
been no dismissal.

If a DischargeHearing is held:

T LT GKS RSTSyRI Y ajuliginent & ayuiRal & y 2 {
should be entered in this original criminal file. The defendant
should be remanded to DHS because he has already been
civilly comnitted there.

T LT GKS RSTFSYyRIYyild Aa F2dzyR ay2i
the Court should enter a judgment of acquittal by reason of
insanity. The Court must then follow the statutory steps
found inProceedings after Acquittal by Reason of Insanity
[730 ILCS 5/2-4] which direct the Court to begin the process
of a determination whether the defendant should be
committed to DHS. But, this defendant has already been
committed to DHS by the civil courts. It is probable that the
State will want the jusdiction of the defendant and his or
her treatment to move from the civil court to this criminal
court. Itis probable, then, that this case should proceed as
any other case in which the defendant has been found not
guilty by reason of insanity. In tmeeantime, the Court
should remand the defendant to DHS.

T LF I 5Aa0KFNBS I SFNAy3 Aa KSER
notadzA ft &8¢ NBYFIYR (GKS RSTSYRIF Y
criminal file with leave to the State to reinstate.

If a Fitness Hearing is e

1 If a Fitness Hearing is held and the defendant has been
NBEaG2NBR G2 FTAOuySaasx NB3IINREfSaa
O2YYAGYSyd adl Gdz GKS a{drasS A

preventing him from obtaining a trial on the dormant
OK | NER&pte 9. Langl13 1l12d 407, 444, (1986).

i If a Fitness Hearing is held and the defendant remains unfit,
the Court should reclose the criminal file. The defendant
should be remanded to DHS. The case may be reclosed with
leave to reinstate.

g. Notification upon discharge &m civil commitment DHS shall notify the Court,
the State's attorneyand the defense attorney upon the discharge of the defendant.
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725 ILCS 5/1023(b)(3). The State will then have the option of reinstating the
criminal charge. 725 ILCS 5/123(c). The practice in some counties is for the
State to open a new criminal file rather than reopening the dismissed file.

I. Release does not mean fiDischarge from a DHS civil commitment does

not necessarily mean thdefendant has attained fithess. Seeople v.

Bocik 211 Ill. App. 3d 801, 86809 (1991), which is a pure fithess case and

not a fitness/civil commitment case. BBocikis an example that issues of
continued treatment are different from issues of doning unfitness. If the

State wants to proceed with the prosecution after the civil commitment

discharge, the $ite will have to await the defddl y 1 Q& N&fidnésg. NI G A 2

ii. Upon release, a fitness hearing will be needed befagmceeding:The
statute is not precise that upon the reinstatement of charges after a civil
commitment, a fitness hearing must be held to determine whether the
defendant has been restored to fitness. See 725 ILCS 23®)(3).

i

Butthe needforsuchE S NAy 3 Aa AYLIX AOAG o6& GKS
RSTFSYRIyld 0SAy3 aNBalu2NBR (2 -FAlySaa
23(c)).and would be required under any standard because restoration to

fitness is never assumed and always subject to adjudicati®edeople v.

Lewis 103 Ill. 2d 111, 116 (1984eople v. Greenel02 Ill.App.3d 639,

643(1981) for the proposition that even a stipulation as tadéss would not

be acceptable.

I3

€

A M oA oA z

¢tKS YySSR FT2NJ I NBRSGSNINYAYI (Az2edby2 T (KS
GKS FI 00 GKIFIG GKS RSTFSYRIyiQa OAGAf C
standards of involuntary commitment under the Mental Health and

Developmental Disabilities Code (405 ILCS1BA et seq.), per 725 ILCS
5/104-23(b)(3), and not by the standardsfahess under the Code of

Criminal Procedure, Fitness to Stand Trial, to Plead or to be Sentenced (725

ILCS 5/1040 et seq).

iii. Speedy trial upon releaseSpeedy triaprovisions do not commence to
run until the defendant has beerestoredto fithess and the original charges
are reinstated. 725 ILCS 5/103(c).

h. If not civilly committed by the civil courtdf the civil court does not commit the
defendant under the MHDDC, thiefendant shall be remanded back to the court
having jurisdiction of the criminal matter for the State to exercise one of the two
remaining options, namely, dismisseith prejudice or a Discharge Hearwgh the
possibility of extended treatment725 ILCS 5/1623(b)(1) and (2)

i. Attempt at a civil commitment AFTER a Discharge Hearing has legal Asks:
discussed above at Section IV(C)(1Mvarning about inadvertent dismissal after a
Discharge Hearingt has been held (perhaps incorrectly) ttzter a Discharge
Hearinghas been conducted, there is no statutory provision for the criminal court
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to remand an unfit defendant to DHS for a civil commitmperdceeding. In other

words, the initial choices are Discharge Hearing OR civil commitment proceeding OR
dismissal with prejudice. Choices do not include a Discharge Hearing followed by an
attempt at a civil commitment.

SeePeople v. Christy06 lllLApp. 3d 361 (1990) where after a Discharge Hearing,
the court remanded the defendant to DHS for an attempt at a civil commitment
rather than remanding to DHS for extended treatment. When the civil court did not
civilly commit the defendnt and returned the defendant to the criminal court, the
trial and appellate courts both ruled that there was no choice but to dismiss the
charges with prejudice because a Discharge Hearing had already been conducted.

While the language and legislativestary of the Fitness Statutes contemplate no
dismissalvith prejudice except on motion of the State or upon an acquétad
Discharge Hearinghe Christycourts ruled otherwise. An unintendedismissal

with prejudice may be avoided if an unfit defendant is never remanded tofBHS
civil commitmentproceedingsafter a Discharge Hearing and during the Extended
Period of Treatment. Instead, a remand to DHS after ehBige Hearing should be
for extended treatment
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V.¢KS a36H0é tSNA2R 2F ¢NBFGYSYyd ! yR hiaKSNI h LI
A. Hearing at the expiratiomf the Extended Period of Treatmen#t the final 90Day Hearing

during the Extended Period of Treatment or at a specially set hearing at or near the end of the
Extended Periodf Treatment, the options are:

(1) Proceed with trial (or sentenciny other hearing) upon a findindpat the
defendant is fit [725 ILCS 5/1:@%(g)(1)]

(2) Proceed with trial (or sentenciny other hearing) upon a findinpat the
RSTSYRIyid OFy 06S NBYRSNBR FAG G2 aidlyR
FaaAradl yoSé |LO&BERA, [y25 ILAS25/1625(q)(1)]

(3) A determination whether the defendant is subject to involuntary admission
under the MHDDC or constitutes a serious threathe public safety725 ILCS
5/104-25(g)(2)] or

(4) Release of the defendant [725 ILCS 5/2849)(3)]

¢KS GSNXY da36HU0 LISNAZ2R 2F GNBIFGYSyGé O2YSa TNP
results in a remand of the defendant to DHS for further treatment in the santeraas a
civilly committedpatient. 725 ILCS 5/1@p 6 30 6 H U © ¢KS dzy ¥FAG RS

t SNA2R 2F ¢NBFGYSyldo ¢ LG YIe KI@S 0SSy Of
mental health and fitness idsS & A F GKA & FAYylFf LISNA2R 2F GNBIF GY
CAYylLFf tSNA2R 2F ¢NBFGYSy(dé .dzi GKS &a306wn0 tS
for this last period of treatment as used by court, leslated, and DHS personnel who uéayly

deal with fitness matters.

As with any hearing after a defendant has been found unfit, an attonmest represent the
defendant at the hearing held at the expiratiofthe Extended Period of Treatment. If the
defendant does not have an attorney, the Court must appoint one at the county expense. 725
ILCS 5/1025(g)(2)(i). See alsteople v. RathL21 Ill. App. 3d 548, 551 (1984).

1. Finding of fit and proceeding with trial, et@he burderof proof of proving the
defendant fit remains upon the State, and it continues to be by a preponderance of
evidence If the burden is met, the Court shall proceed with trial, sentenangther
hearing. 725 ILCS 5/1246()(1).

Included as part of this option of resuming the criminal case is the situation where
mental disabilitiedad previously prevented a findirgg fitness, but medicatiohas

helped restore fitness and the Court fears the defendant will regress back into unfitness
if treatment does not continue. In that case, if the supervisiothe defendant's

treatment agrees to continue to provide continued cargmatment, the Court may

enter any order it deems appropriate for the continued care or treatment of the
defendant by the facility or program pending the conclusion of the criminal proceedings.
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725 ILCS 5/1020(b). Presumably the State or the Defens#l wave already obtained
the agreement of the supervisor.

2. Finding of fit and proceeding with special provisions and assistalicde Court
determines that a developmentally disabladd/or physically defendant is fitr can be
rendered fit consistent with thdrial with special provisions and assistastasute [725

ILCS5/104HB8 X AGKS O2dzNIi YIF & LINRPOSSR gAGK GNRMI f

25(9)(1).

If a trial with special provisions and assistance iglaocted and the defendant is
convicted, special presentence and senteng@nayisions apply. 725 ILCS 5/12@. The
statute contemplates assisting the developmentally disalaled/or physically disabled
defendant. People v. Cundif822 lll.App.3d 426, 43438 (2001).

It is recommended that based upon due procesacerns, the Court specifically address
the second option for the developmentally disableald/or physically disabled

defendant at this point in the proceedings (at the expiratairthe Extended Period of
Treatment), that is, that the Court affirmatively consider Wih& SNJ G KS & ¢ NA | f

g .

LINE GAAAZ2YA YR aaradl yOSé aua2R)isesd Sectibrh 2 NJ A

I(J):Trial with special provisions and assistaintéhe Fitness portion of thisorensic
Handbookfor additional detalils.

3. Findingof unfit and options on treatment: As stated above, the burdesf proof of
proving the defendant fit remains upon the State, and it continues to be by a
preponderance of evidencelf the burden is not met, the Court shalbke a
commitment determination. 725 ILCS 5/125(g)(2). The standard of proof for a g(2)
involuntary admission is by clear and convincing evidence. See 725 ILCS 5/104
25(9)(2)(i) lasparagraph and 405 ILCS 88.

As for the options after a finding continued unfitness at the hearing upon the
termination of the Extended Period, under the existing statutory provisions and case law
the options are:

1 Determine the unfit defendant is subject to involuntary admissioder the MHDDC
or constitutes a serious threab the public safety and remand the defendant to
Department of Human Services for further treatment. 725 ILCS 52504)(2)par 1.
Additionally and as subcategories of this option are thesely-used alternatives:

a. 1%rarely-used option:Determine the unfit defendant is subject to
involuntary admissiomnder the MHDDC or constitutes a serious threat
the public safety, remand the defendant to Department of Human Services
for further treatment, and make a finding that there are compelling reasons
why placement in a secure setting is not necessary. 725 ILCSZBIGA2)
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4th sentence. In practicéhis alerted DHS that the court is receptive to a
relatively prompt conditional release or other outpatient treatment.

b. 2" presumablyrarely-to-be-used option:Determine the unfit defendant is
subject to involuntary admissiaumder the MHDDC or constitutes a serious
threat to the public safety, remand the defendant to Department of Human
Services for further treatment, make a finding that there are compelling
reasons why placement in a secure sedtis not necessary, and order the
defendant into outpatient treatment. 725 ILCS 5/1P3(g)(2).People v.
Taylor, --ll.LApp.3d-, 984 N.E.2d 580, 5&B3, 368 lll.Dec. 634, 63637
(2013)

1 Determine the unfit defendant is not subject to involuntagmissiorunder the
MHDDC [405 ILCS 5100 et seq.] and does not constitutes a serious thteahe
public safety and release the defendant from treatment. 725 ILCS 5250#)(3).

4. Discussion brarely-used treatment options that effetuate outpatient treatment:

a. Short commitment to DHS followed by other treatmenthis option is based
upon two findings. The first findingust be that the defendant is subject to
involuntary agnissionor constitutes a serious threab the public safety 725
ILCS 5/1025(g)(2) 1' sentence.

The second finding is that there are compelling reasons why placeimant
secure setting isot necessary. 725 ILCS 5/198(g)(2) 4 sentence. In

practice, this alerts DHS that the Court is receptive to a prompt subsequent
hearing and to ordering conditional release or other outpatient treatment. This
is ane way to avoid a complete terminatin of treatment for the unfit defendant.

b. Commitment to DHS with an order of immediate outpatient treatmenin
the recent case dPeople v. Taylor-lIl.App.3d-, 984 N.E.2d 580, 5&B3, 368
ll.Dec. 634, 636637 (2013), the appellate court directed the trial court to

O2YaAARSNI G GKS AYyAGAFf O2YYAUGYSyd KSI N
LI F OSYSyid Ay | f S&a atDBESadiyBut ia Snudingy 3> ¢ (0 K
home.

In rejecting the approach of a short commitment followed by a subsequent
LINE YL KSIFENARYy3IATZ (GKS FLWISEEFGS O2dzNI
gFAG F2NI I Yy20KSNJI KSENAY3I G2 YFE1S GKA
first or subsequent @) hearing to make the determination that inpatient
treatment should terminate and the unfit defendant should be ordered to
undergo outpatient treatment.People v. Taylo884 N.E.2d at 538.

Q¢ QX
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Implicit in theTaylorcourt decision is that for the Court tader outpatient

treatment, it may do so only after a finding thidte unfit defendant is subject to

involuntary admissiomnder the MHDDC or constitutes a serious threathe

public safety. SuchBA Y RAY 3 KIF & 0SSy OFf f 8dopld & KNI
v. Olssons-Ill.App.3d, 979 N.E.2d 982, 986, 366 lll.Dec. 181, ABApp. 2

Dist.,2012) Equally implicit is that the appellate court was not saying that an

initial g(2) treatment order did noneed to include a commitment to DHS; a

commitment was necessary along with arder of outpatient treatment.

The conclusions of the need to find a basis to commit and of the need to order
commitment are compelled by the statutory provisions that, fietthorize g(2)

treatment only upon a commitment [725 ILCS 5/128(g)(2)1st par.] and,

aSO02yRZ OKIFG ALISOATAOFIEEE YR aAYLIX e a
LJdzNE dzk yi (2 GKAa {SOGA2YyZ KS -BYWHRKS aKl
GWSFaSReé FTNRY FdzNIKSNI GNBIFGYSyid Aa dzyoO2
GKS adlkddziS NBEFTSNAR (2 GKS & GACRINIBHA 2 v | §
25(9)(2)1st par.

DHS reports that the few times that they have received an order of commitment
that requires outpatient treatment at a facility, they have worked cooperatively
with the local mental health offices, as well as the staff at the facilities, for
assistance with DHS administering a commitment whbezd is no inpatient
placement.

Discusmn with the local DHS office may be prudent before sactorder is
entered.

5. Statutory basis and evidence standards to determine commitmenbDHS:

If the Court determines that the defendant continues to be unfit to stand triad, th

/| 2dzNIi aKlFff RSOUSNNAYS gKSUOUKSN)I 6§KS uRSIFSYRIY
the MHDDC [405 ILCS 5I00 et seq.] or constitutes a serious threatthe public

&l F S785aLLCS 5/1625(g)(2)par 1.

C2NJ I RSUOUSNNAYLIFGA2Y SAGKSNI 2F dadzoaSoa 02
AaSNA2dza GKNBFG G2 G0KS LdzoftAO alrFSieszé¢ GKS
evidence. See 725 ILCS 528 g)(2)(i) last paragph and 405 ILCS 58D8. This

means fitness uses a preponderance of the evidence standard and a g(2) commitment

uses alear and convincing standard.

cCo
|.
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a4 A 2 v &ted inAhisForersic HaddBadiBat the definition is:
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An unfit defendant who due to mental iliness is reasonably expected
to inflict serious physical harm upon himself or another and who
would benefit from inpatient care or is in need of inpatient cafg0
ILCS 5/2-4(a1)(B).

This definition is arried by the following analysis:

T ¢KS RST)\Y)\UAZV TZNJnmm@t’dﬁtﬁaﬁnddﬂnuHeM&'tsehtéhd'eixéé?xzy
2F Fo0HOL D ¢CKFG FANRIDG asyusyos alrea GKS /2
deteNYAY | GA2Yy Gdzy RSNJ 6KS aSydil f ISIqu YR
ILCS5/mMnn8z¢ odzi GKS adlddziS adzoaSldsSyd fé a

A
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wSlazy 27 L) gtduteyan78ILCS 624D w

T ¢KS RST)\yAu)\zy O|yy2u 0S d)\yéjzfdzyileJé I RY
oe wSlazy 27 L)[aly)\m4ebecau$wtrhaUStiitut§ha$beenTon L[/
F'YSYRSR YR GKSNB Aa y2 dathaydatitedzy GF NBE | RYA

T ¢KS NBLX I OSYSYy(d FT2N) aAy@2fdzydFrNE | RYAA&EA?2
LINPOIFOof& GKS OdaNNByid ol aixa FT2NJ 3ouH0 O2YYA
onaninpatien® | a A a € T1-8-4al)(B)./ The NGRIstatuy definition states:

LY ySSR 2F YSyidl f KSoIfaiAka ¢éa SINGAAYGSYE 12y |
defendant who has been found not guilty by reason of insamittywho

due to mental illness is reasongl@xpected to inflict serious physical

harm upon himself or another and who would benefit from inpatient

care or is in need of inpatient care. 730 ILCSSB&a1)(B).

LF | /2dz2NIG RSGSNXYAYySE (KFG GKS LINPUBEONI RSTA
aSyidlrt I'SFftdK /2RSS NI}YGKSNI 0KIFIy GKFG F2N 6K
the NGRstatute, then for reference thivental Health Code definition at 405 ILCS-5/1

119 is:

Gt SNE2Y &ddzo02S00 (2 Ay@2tdzy i NBE FRYA&AA?Z2

(1) A person with mental illness who because of his or her iliness is
reasonably expected, unless treated on an inpatient basis, to engage in
conduct placing such person or another in physical harm or in
reasonable expectain of being physically harmed;

(2) A person with mental illness who because of his or her iliness is
unable to provide for his or her basic physical needs so as to guard
himself or herself from serious harm without the assistance of family or
others, unless trated on an inpatient basj®r
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(3) A person with mental illness who

(i) refuses treatment or is not adhering adequately to
prescribed treatment;

(i) because of the nature of his or her iliness, is unable to
understand his or her need for treatment; and

(i) if not treatedon an inpatient basis, is reasonably expected,
based on his or her behavioral history, to suffer mental or
emotional deterioration and is reasonably expected, after such
deterioration, to meet the criteria of either paragraph (1) or
paragraph (2) of thisestion.

T O L fGSNY I GAGS O2YYA(iveS yiik S I Ladkoat A2GF  &dl- aFSANRe2Y

¢CKS LIKNI &S a2N O2 yiatbelpibtics8ely | RERIANN 2/dzd RIRKANIGI2
for commitment beyond whatlte MHDDC provides.h@& MHDDC applies only to those

individuals with a mental iliness while the Fitness Statutes also applies to defendants

who may be unfit for reasons other than due to mental illness. The additional phrase
extendstheO2 dzNIi Q& L2 6SNJ 12 O2YYAUl RIYy3ISNRdza dzy ¥
illness. People v. Youn@87 Ill. App. 3d 394, 398 (1997).

LY LN} OGAOS:I (KS & @zhypubllidsafens Sal &8 A &a SNR RWA (0 K
commitmentto DHS sometimes makes a difference as to whether treatment in DHS will
continue at this point. For example, an unfit defendant charged with murder who has
completed initial treatment, completed extended treatment, remains unfitg avould

y20 20KSNBA&AS 06S O2YYAOGGUSR G2 51 { 6F2dzyR «a
be found as constituting a serious threat to the public safety and remanded to DHS for
treatment. An unfit defendant in the same legal posture except chargell avit

nonforcible felony, such as felony deceptive practice, perhaps would not be found as
constituting a serious threat to the public safety and would be reddgser 725 ILCS
5/104-25(g)(3).

8. Upon a finding of subject to involuntary admissiam constitutes a serious threato

the public safety If the defendant is found to be subject to involuntary admission or a
serious threat to public safety by clear and convincing evidethes, the Court shall
remand the defendant to DHS for further treatment. The defendant shall be treated as
any other civilly committeghatient. 725 ILCS 5/1&2b(g)(2)par 1.

The Fitness Statutes do not contemplate a dismigktie charge with leave to
reinstate at this point in the fitness proceedings. The criminal file remains open for
subsequent periodic reviews or statuses or other hearings.
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Upon a commitment, the criminal court keeps jurisdiction over tdefendant to

approve any conditional releas® discharge. This jurisdiction continues for the period
of time equal to the maximum sentence the defendant could have received upon a
conviction on the criminal charges. 7288 5/1045(g)(2)par 1.

If the criminal court has remanded the defendant to DHS, the defendant shall be place
in a secure setting unless the court determines that there are compelling reasons why it
is not necessary. 725 ILCS 5/2%g)(2)par 1People vTaylor--lll.App.3d-, 984

N.E.2d 580, 58883, 368 lll.Dec. 634, 63637 (2013)

9. If a determination of unfit but not subject to involuntary admissiaor constitute a
serious threatto the public safety: If the Court determines the unfit defendant is not
subject to involuntary admission under the MHDDC nor constitutes a serious threat to
the public safety [725 ILCS 5/108(g)(2)], the defendant must be released from
treatment. 725 ILCS 5/225(g)(3).

a. Determination of release:An order of release at the conclusion of the
Extended Period of Treatment could occur in these two ways:

1 The defendant is found to remain unfit to stand trial, and the State
attempts and fails to show the defendasihould be committed per g(2).
1 The defendant is found to remain unfit to stand trial, and the State
intentionally makes no attempt to seek further treatment. The State
might opt for this status in order to keep the defendant subject to the
O2dzNI Q& 2dzNR ARA OUG A 2y GaA NS alG@2 NS GiMy23/
0 Much of fitness procedure and law focusesmantalunfitness at
this point in treatment, but unfitness can also be based on a long
lasting yet noApermanentphysicalcondition. 725 ILCS 5/1440.
In such a situation (a awa), it is not difficult to imagine on
LI NG A OdzfE F NI @8 KSAy2dza OKFNBS&a F2NJ
jurisdiction over the defendant to continue.

0d 9EGSYl LAT IyNRIEySFIAAISYWRS TFSYRIEYy i Aa y20 a
section, then that defndant shall be released from any further order of

treatment. 725 ILCS5/164p 6 30 60 0 ® GwSt SFHasSé¢ FTNRBY 7T
unconditional here because the prior section of the statute refers to the
GO2yRAUGAZ2Y L NBfSIFasSé¢ 2BoEeHEparRSTFSYRIYy (o
CKSNBE Aa y2 adlddzi2zaNeE 2N OFasS I dziil K2 NR {
ySOSaalNARte YSIya aNBfSFaS FyR RAaYAaa
statute [725ILCS5/164dp 6 3006008 NBFSNER 2yfeé& G2 | a
dismissal Elsewhere when the Fitness Statutes contemplated a dismissal with

a
|.
NJ
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LINB2dzZRAOSST (KS LIKNI A4S AdRAAYASaev254LLH K LINB
5/104-23(b)(3).

CSNXYAYFGA2Y 2F GKS O2dzNIliQa 2dz2NAaAaRAOIAZ2Y
People vBocik is distinguishable because that defendant was not only no longer

adzo 2S00 (G2 Ay@2ftdzyil NBE O2YYAlUYSyidsz GKSN.
FAGySaaéeé YR KS KIFIR a0SSy NXf SpheapBR FTNRY
v. Bocik211 Ill. App. 8 801, 807809 (1991) .

See Section V(F)(Brocedure for unfit defendant with treatment expired
terminatedin the Fitness portion of thiBorensic Handbodlor a discussion of
the limited options available per 725 ILCS 5/284when a unfit defendant is
released from treatment but jurisdiction continues.

B. Treatment plan reports durinthe g(2) period of treatment

1. Current treatment planin the event that the defendant does not have a current
treatment plan, then within 3 daysf admission under this subdivision (g)(2), a
treatment plan shall be filed that includes [725 ILCS 5/26@)(2)2" par]:

(i) An assessment of the defendant's treatment needs

(ii) A description of the services recommended for treatment

(i) The goalsfoeach type of element of service

(iv) An anticipated timetable for the accomplishment of the goals, and

(v) A designation of the qualified professional responsible for the
implementation of the plan

2. Periodic treatment plan reportsEvery 90 days aftehe initial g(2) admission, the
FILOAfAGE RANBOG2NI aKEf BAHTKE BKE OUNNBRYNVEY D2
statutory 90day requirement continues from the Initial and Extended Periods of

Treatment even though it is possible,discussed below, for hearings in the g(2) Period

to be held every 18@ays rather than 9@lays.) The treatment plan report shall include

[725 ILCS 5/1025(g)(2)¥ par]:

a) An opinion as to whether the defendant is fit to stand trial

b) Whether the defendants currently subject to involuntary admissian need
of mental health services on an inpatidrasis, or in need of mental health
services on an outpatiertasis

c) The basis fothose findings, and

d) A current summary of the 5 items required in a treatment plan (see above
section)



66

3. Prompt physical review of filed treatment plan report$he Court, State, and
Defenseshould review the treatment plan reports upaeceipt for two reasons.

a. Need for more frequent hearingd:he first reason for a prompt physical

NEOASEG 2F GKS GNBIFGYSyd LiidthattheBaig NI 0 A Y
State, and Defensall have the optin to cause hearings to be held on a 90 day

basis rather than every 180 days. 725 ILCS 52B0¢)(2)par 4 and (g)(2)(i).

Presumably the treatment plan report is the primary basis that would motivate

such a request.

b. Restoration of fitnessThe secondeason for immediate review upon receipt

of the treatment plan reports that the report requires that opinion be given as

to the fitness of the defendant, and it may opine that the defendant has become
fit.

The provision for the Initial anBxtended Periods of Treatment that a hearing

must be held within 14 days of the filing of a treatment plan report opining

fitness is not applicable. 725 ILCS 5/204a),People v. Olssorll.App.3d 979

N.E.2d 982, 99091, 366 lll.Dec. 181, 19R2012). But a reason for the report is

OKFG AG aKSfLA GKS 5S¥Syas NEBFOK Iy AY
K S I NJPgoalebs Olssoro79 N.E.2d at 99891. Furthermore, the State, as

well as the Court, may have reason to want a prompt hepan fitness. Only by

reading the report will anyone be aware of the change in fithess status. Beyond

that, the possibility of restoration to fitness is hardly inconsequential to the

Court and counsel, and may determine future steps.

c. Recommended stepupon receipt of 9eDay Treatment Plan Reports when
on a 180day hearing frequency:

Treatment plan reports will be filed every 90 days, but the Court is required to
hold periodic g(2) hearings only every 180 days. The Court, State, and Defense
have theoption of requiring periodic hearings to be held every 90 days. 725 ILCS
5/104-25(g)(2) and (g)(2)(i).

Some judges reportedly opt in all fitness cases to hold the hearings every 90 days
during the g(2) period of treatment. This avoids possible coofuas to

whether the defendant is in the Initial or Extended Period of Treatment when
90-Day Hearings are required as opposed to the g(2) period of treatment when
hearings may be every 180 days. These judges follow a simple rule that if an
unfit defendantis in treatment, hearings are held every 90 days until restoration

to fitness or treatment otherwise ends.
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If the Court, the State, and the Defense are satisfied with hearings every 180

days during the g(2) period of treatment, theatment plan reports will

continue to be received every 90 days, just as in the initial and the extended

periods of treatment. The practice varies throughout the State as to what a

judge does whentherepok & NB OSA OGS R 225 QiSKaSi-tawe2 KB NJR
dates.

Some judges merely read the repamd, if no action is required, they make sure

it is filed. Some judges read the report and enter an order or a record sheet
entry (a.k.a. docket sheet entry) that shows the report was reviewed and that no
action is required. If the report includes a nepinion that the defendant has

been restored to fitness, the Court may want to make certain the State and
Defense are aware.

And finally, in some instances, the reports are filed without having been
examined by the judge who, instead, relies on tha&tBefense , or DHS to
alert the Court if the next hearing needs to be accelerated or if other action is
necessary. This practice is protaimot the preferred one.

C. Periodic g(2) hearing$he Court, State, or the defendant may cause periodic g(@)itgs
to be held as often as every 90 days. 725 ILCS 2%2@)(2)par 4. Periodic g(2) hearings must
be held at least every 180 days. 725 ILCS 52834)(2)(i).

The periodic g(2) hearings have some similarity to th®89 Hearings that are heldidng the

Initial Period and the Extended Period of Treatment. Fitness, though, is only to be heard upon
motion. People v. Olssorll.App.3d-, 979 N.E.2d 982, 991, 366 Ill.Dec. 181, (1 2).See

also People v. Lan@13 Ill 2d 407, 442 (198@Ghere in another context there is a similar rule

for unfit defendants who were found unfit, that is, fithess is only heard upon motion of the
Court, State, or Defense . The mandatory purpose of the hearings is to consider whether the
basis to treat continueand the form of that treatment. 725 ILCS 5/128(g)(2)(i)People v.

Olsson 979 N.E.2d at 991.

¢CKS adFddziS LINPOJARSBYRKGOHKS G RST § R o ife@den | 1 di @ AWMIB
notice of the hearingas well as the facility director. 725 ILCS 5£264g)(2)(i). In practice, the

State and the Defense are usually given notice in open court by being peggéstprior

periodic g(2) hearing when the Court announces the next hearitey dand the facility director

gets notice by being given a copy of the order that issues upon the conclusion of the g(2)

hearing.

1. Fitness aspect of the periodic g(2) hearifigghe Court, the State, or the Defense
request fitness is to be consideratla g(2) hearing, the State is to go forward with the
evidenceand to carry the burdewf proving fithess by a preponderance of the evidence.
725 ILCS 5/10625(g)(2)(i). The Court is to determine if unfitness continues.
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a. Trigger of fitness consideratioifitness is considered upon the motion of the
{GFrGS 2NI5STFSyasS 2NJ dzLl2y OlssGrase2 dzNIi Qa 2 4
specifically addressed the Defense requesting a motion, that was in the context

2T (KS R SiFmogeRd rightit@fiines’ being considerdtkople v.

Olsson 979 N.E.2d at 991. The State or the Court may cause fitness to be heard

as well. 725ILCS 5/1425(9)(2)(1{‘ par.) plus (i).

The lllinois Supreme Courteople v. Langaid that a committed defendant/

respondent has a due procesght to fithess hearings on an annual basis or
Gaz2ySNE AF (GKS F2NX¥SNI RSTSYyRIyd Aa Y|
People v. Lang/6 Ill.2d 311, 44445 (1979). fie Defense may exercise this

right by simply asking the Court to consider fitness at a regularly scheduled

periodic g(2) hearing or at a hearing just for that isfeeople v. Olsser979

N.E.2d at 991.

0d 5STFSYyRIyYy(lQa INkeKsigingtd becdhsideiddStheS y i Y

general statutory rule that the defendant has a right to be present at every
KSFEFNAY3I 2y GKS AaadadzS 27F 7TAlnya$ bedvaivedILI A S A
with the physiciaQ @ertificate 725 ILCS 5/10¥6(c).

c. Determination of fit if special provisions and assistanées at any hearing on

0KS RSTSYRIyGiQa FTAUGyS&aasz AT GKE&andbr2 dzNI 7T
physically disablednfit defendant may become fit consistent with the statute

2y AG¢NAIf SAOGK &LISOALFE LINP@Ateénzhwa | YR |
case proceeds to trial or other hearing.

d. Does restored to fithnes mean no longer subject to involuntary admission?
Under the law, restoration to fitness is something different from no longer
subject to involuntary admission or in need of inpatient mental health services.
People v. Langl13 Ill.2d 407, 440 (1986).uBn practice, it is an extremely rare
situation that DHS will indicate that a defendant is restored to fithess while
continuing to opine that the defendant continues to be subject to involuntary
admission. Upon the Court finding that a defendant has bestored to fitness,
DHS will generally expect to be discharged from further duties, subject to the
next section regarding regression.

e. Determination of fit with concern of regressioror a defendant who has

been restored to fitness, but for whom the Court fears will regress into unfitness
without continued treatment, there is a provision that allows for the continued
treatment until the matter is concluded.

If the supervisoof the defendant's treatment agrees to continue to provide it,
the Court may enter any order it deems appropriate for the continued care or
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treatment of the defendant by the facility or program pending the conclusion of
the criminal proceedings725 ILCS 5/1020(b). In other words, the Court may
order a restoredo-fitness defendant to continue to receive treatment at DHS
while the case proceeds through trial or other conclusion.

2. Treatment aspect of the periodic g(2) hearirijthe defendnt remains unfit to

stand trial, the court must determine if it should continue, modify, or discontinue

treatment. The burdemf proof and the burden of going forward with the evidence

shall rest with the State. Theco@® FAYRAYy3Ia GKIFG &a2YS {AyR 2
shall be established by clear and convincing evidence. The court is to enter its findings

and an appropriate order. 725 ILCS 5/42%{g)(2)last par.

At a periodic g(2) hearing, the Court shall reviéw turrent treatment plan to
determine whether the plan complies with the requirements of the statute. 725 ILCS
5/104-25(g)(2)par 4 and 725 ILCS 5/12B{g)(2)(i).

a. Independent examinationAn independent examination may be ordereg b

GKS [/ 2dzNI 2y AGa 26y AYAUGALFGAGS 2N 2y Y
Attorney upon demonstration that the treatment plan cannot be effectively

reviewed by the Court without such an examination. But only one independent
examination per year may be ordered pursuant to this sectidrpsychiatrisbr

clinical psychologist not in the employ of DHS shall conduct the independent
examination. 725 ILCS 5/1025(g)(2)par 4 ath 725 ILCS 5/1625(g)(2)(i).

b. Defendant has no right to be presenthe statutory provision giving a
RSTSYRIyd GKS NAIKG G2 06S LINBaSyid aLISOA
2y UKS AaadzS 27T 76(d).yIf$he 60dE18Day Hepringdd / { pK M
only in regard to a review of the treatment plan report and fitness will not be
O2yaARSNBRY (GKS adlddziS LINRPOARSA GKFG A
aSiiAy3azé GKS [/ 2dz2NI YFe@ SydSNI aly 2NRSN.
725 ILCS 5/10625(g)(2)(par 5). Sdeeople v. Olssorll.App.3d-, 979 N.E.2d

982, 989, 366 lll.Dec. 181, 1@D12).

RecommendationDefense counsel may want to proceed cautiously about
representing unficommitted-defendants over long periods withbeither face
to-face contact or at least telephone contact with the defendants. Criminal
defense attorneys and public defenders should realize that while there are
similar 180day hearings when a respondent is civilly committed in the civil
courts, thosehearings are held at the DHS facilities, which means those
attorneys generally have easy personal and consistent access to their clients at
least every 180 days.
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c. Findings regarding treatmen#t a periodic g(2) hearing, the Court shall make
one of the following findings:

1 The defendant is currently subject to involuntary admission or
inpatient care [See the discussion below how this includes a finding
that the defendant constitutes a serious #atto the public safety,

725 ILCS 5/1025(9)(2)(i)(A)&(B)

9 The defendant is in need of mental health services in the form of
inpatient care 725 ILCS 5/1025(g)(2)(i))(B)

1 The defendant is in need aiental health services but not subject to
involuntary admissiomor inpatientcare, 725 ILCS 5/156(g)(2)(i)(C)

1 This is also referred to at 725 ILCS 5f284g)(2)par 3 and 730 ILCS
5/5-2-4(@1/ 0 Fa aAy YSSR 2F YSyidlf KSIf
ol aAac

1 None of the above, that is, the defendant is not subject to involuntary
admission and is no longer in need of mental health services in the
form of inpatient care or onmoutpatient basis, 725 ILCS 5/104

25(9)(2)()

d. Definitions of standards¢ KS &G dzi S LINPOBARSAE GKIF G (K
the meanings as ascribed to them in clause (d)(3) of Sectibvn 5 2 F G KS W! y A
I/ 2RS 27F [/ 2 NNB O&-h 8%3ICSH/1085(9)( D)/ { pKp

I. Subject to involuntary admissionAs discussed at some length in this

Forensic Handbookt VIA)(5)5S STAYAUA2Y 2 F aAéy AdRK Slzy (0 |
Fitness Statutes directs to a definition in the NGRI statute that has been
repealal. For reasons previously stated in this Manual, the apaitgr

definition is more likely:

An unfit defendant who due to mental illness is
reasonably expected to inflict serious physical harm
upon himself or another and who would benefit from
inpatientcare or is in need of inpatient care. 730 ILCS
5/5-2-4(a1)(B).

It is possible that reviewing court someday might instead opt for the

involuntary admission definition in the Mental Health Code at 405 ILCS

5/1-119. See the Manual at V(A)(Befinitionofd A y @2 € dzy (G ENEB | RY
for that definition.

ii. In need of mental health services on an inpatientbasisLy ySSR 2 ¥
mental health services on an inpatiedtt a A 8¢ A& RSTFAYSR | &
who has been found not guilty by reason of insgabut who due to
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mental illness is reasonably expected to inflict serious physical harm upon
him or herself or another and who would benefit from inpatient care or is
in need of inpatientare. 730 ILCS 554(a-1)(B).

iii. In need of mental health services on an outpatiebasisy & Ly
mental health services on an outpatiedtr 8 A 8¢ A& RSTA
who has been found not guilty by reason of insamityo is not in need of
mental health services on an inpatidpasis, but is in need of outpatient
care, drug and/or alcohol rehabilitation programs, community
adjustment programs, individualroup, or family therapy, or
chemotherapy. 730 ILCS 8254(a1)(C).

y S 2
YySR I &

S® Il RRAGAZ2YyFE A0l YRINR F2N) O2yGAydaAay3a i
threat to the public safety:

The statute at 725 ILCS 5/128(g)(® 0 A0 6! 0 LINP PARSa 2yfé (K
involuntary admissioch A a | o6FaAa F2NJ FdzNIKSNJ 36HDO

At the original hearing at the end of the Extended Period of Treatment, there are

two bases to order treatmensubject to involuntary admission a serious threat

to the public safety. 725 ILCS 5/1P8(g)(2) ¥ par. The continuing treatment
statute [725 ILCS5/104p 6 30O HVOGAVAG! 0B YI 1Sa y2 YSyi;
ASNA2dza GKNBFG (2 (&Kebntinuklpedtieat. ButtteiS i & ¢ | &
standard is implicitly included as a basis to continue treatment in the g(2) period.

Without that construction, only those unfit as the result of mental iliness would

be subject to outpatient treatment orders during the2gy(Period of Treatment.

Those unfit for reasons of physical disabifitg dzf R y 24 06S &dz 2SO0
order to continue to undergo treatment to be rendered fit, and that is not what

the statute contemplates. Sdeeople v. Youn@87 Ill. App. 3d 394, 398 (1997)

where a deaf mute not subject to involuntary admission was committed to DHS

to undergo g(2) inpatient treatment based on constituting a serious threat to the
public safety.

f. Written order: If the Court orders treatmentt®@ 2 Y 1 Ay dzS Ay a2YS F2
O2dzNI akKlFff SyidSNIAGa FAYRAyYy3IaA YR Iy |
25(9)(2)(1). The order should include the date of the next periodic g(2) hearing,

which is usually in another 180 days, unlesgi@9hearings have been

requested.

3. Discharge Hearing aspect of the periodic g(2) hearing (rare):

The Illinois Supreme Courteople v. Languled that an unfit defendant civilly
committed per 725 ILCS 5/128(b)(3) has a constitutional due proceggt to an
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initial or subsequent Discharge Hearings upon the discovery of new exculpatory
evidence.People v. Landl13 Ill 2d 407 (1986).

It seems extremely likely that if the State instead pursues the companion statute route,
that is, 725 ILCS 5/1@2B(b)(1) with 5/10425(g)(2), an unfit defendant committed by a
criminal court is also entitled to the same rights to a subsequent Discharge Hearing
upon the discovery of exculpatory evidence. Note that in the g(2) framework there will
be much fewer procedufaroblems in holding a new Discharge Hearing because g(2)
matters take place in an open criminal file.

D. Conditional release or discharge of an unfit defendant remanded to DHS for treatment

The Fitness Statutes specifically provide that the conditicglehseof a defendant from DHS or

I RAAOKINBS 2F I RSTSYRIYyG FNRY 51 { Ydzaid o6S |
2dzZNAARAQUAZ2Y 20SNJ KS RSTSYRIyGze GKFIG Aaszx (K
ILCS 5/1025(g)(2)par 1.

¢CKS GSNXY&a GaO2yRAGAZ2YIFE NBfSIFAaSs¢é GRARAEOKI NBSSIE
FRRAGAZ2Y S GKS OFasS f1 KFra NBFTSNByOSa G2 adzy O
Gdzy O2yRAGAZ2Y PdopIeNLﬁBbdzlllalllSA@pt?,d 804 @91) where all of these terms

are used, with reasonable clarity.

M P 5A5QRIONE SNBSS ¢  dza 2Rg)®)¥ par, is mot defined {n the kK M n
CAﬂySéé {i'JI-iidziiéé 2N AY idKS dtNBd\ﬁBQIRAYEé I F
statute in the Unified Code of Corrections.

Ly 2yS AyaidlyOS Ay GKS CAlySaa {dlddzisSasz
O2yGSEU 2F GKS RSTSYRIyidQa RAAOKI NAS FTNRY
reinstate charges that were preaasly dismissed without prejudice. 725 ILCS 5/104

23(b)(3).

CKSNBE Aa I RSTAYAGAZ2Y 2F GRAAOKIFINHSE Ay (K
is defined in that code as the full release of any person admitted or otherwise detained

under the provigons of the MHDDC from treatment, habilitation, or care and custody

405 ILCS 54 n ¢p @ CKIFIO RSTAYAGAZ2ZY 2F GRAAOKI NBSE
with the use of the term elsewhere in the Fitness Statutes. 725 ILCS-BBLO15 &

(6).

2. Conditionalrelease / 2 Y RAGA2Y It NBt S| 48%59)_QEB dzASR Ay
paragraph. Itis not defined in the Fitness Statutes.

The g(2) statute (725ILCS 5/ 6 306 HOO6AA VD aidl GSa GdKIFGd OSN
toinvoluntaryr RYAaa4A2yX¢é GAYy YySSR 2F YSyidlt KSIFf
OFNBzZ¢ YR GAY YySSR 2F YSyidlrf KSIFIfGK aSNDA
Gt NPOSSRAYy3Ia [ FOGSNI ! OljdaAadialrt oé& wSlkazy 27F
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Corrections730 ILCS 5/2-n ¢ .dzi GKS 36n0 adGl ddziS R2Sa vy
NEBfSIFasSé¢ +a 2yS 2F (K2aS GGSNyxaszx S@Sy G(K2dz3

27

Ly al yAde éa definitiod idedhat tekm/ Of dzR S

Regardless if due to legislative ovar{ & 2 NJ 20 KSNBAASSET (GKS at NBO

0e

wSlaz2zy 2F LyalyAdgee aial GdziS g2dzZ R | LIS

GO2YRAGAZ2YIE NBEtSIFasS¢e¢ aiayoOS AlG Aa GKS &2 dzN

G/ 2y RAGAZ2Y T NBf S| aNé! Qlydza KB 6t N@ OBSIRA VA a2
is defined as the release from the custanfyDHS under such conditions as the Court

Y@

AYLI2AS 6KAOK NBlFazylofe |adaadaNBa G§KS RS

treatment or habilitation and theafety of the defendant and others. 730 ILCS-3/5
4(a1)(D).

a. Terms and conditions of a conditional releaséhe Court shall consider such
terms and conditions which may include, but need not be limited to, outpatient
care, alcoholic and drug rehabilitation programs, commuadjustment
programs, individual, group, family, and chemotherapy, random testing to
monitor medications periodic checks with the legal authaoeis and/or DHS, and
no contact with the victim. 730 ILCS £5}(a1)(D).

b. Reports during conditional releas&he person or facility rendering the
outpatient care shall be required to periodically reptotthe Court m the
progress of the defendant. The Department may contract with any public or
private agency in order to discharge any responsibilities imposed under this
Section. 730 ILCS 54(a1)(D).

c. Length of conditional releas&€onditional release shalkldor a maximum
period of five years. 730 ILCS 24 (a1)(D).

In a case of a defendant charged with forcible felony, the defendant, the
treatment provider, or the State may petition the Court for extensions of the
conditional releasgeriod for increments of five years. 730 ILCSB&a1)(D).

The length of any conditional releasefurther subject to the provision that
limits the total of all treatment to a duration not to exceed the maxmu
sentence to which a defendant would have been subject had he or she been
convicted in a criminal proceeding. 725 ILCS 5/2%4))(4).

d. Do periodic g(2) hearings continudhe statute contains no requirement that
periodic g(2) hearings be held onceefehdant is no longer confined. Hearings
FNB 2yfé& NBIJdZANBR aF2N) az f2y3 a GKS
725 ILCS 5/1025(g)(2)(i).

P
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e. Recommendation of status hearings for unfit defendants on conditional
release:Regardless of any statutprequirement for periodic hearings during the
conditional release of the defendant, several factors weigh in favor of
scheduling, at a minimum, status hearings.

The posture of the case at this point is that criminal charges remain pending as
thedefend y 1 Qa NBadG2NI A2y G2 FAGySaa Aa gl
conditional release order with conditions that are intended, in part, to work

toward the restoration of fitness. Periodic reports are being filed by the agency
providing outpatient sevices or otherwise monitoring the conditional release.

Status heangs will serve the purposes of:

7 A

f a2y Al2NAYy3 GK RSTSYRIyiQa O2YLX A
conditional release order

1 Determining if the conditional release order should be
terminated, mdalified, or extended

1 Alerting the Court (and counsel) whether a hearing should be held
as to whether the defendant has been restored to fithess

1 /FtdzaAy3a GKS RSFSyYyRIyidQa FddGd2NySe
whether a request should be made concernmgdification or
termination of the conditional release and/or a request for a
hearing to determine if fitness has been restored

1 Upon the expiration or termination of conditional release,
providing an opportunity to the Court to set the criminal case for
fuNO KSNJ adl dza KSFNAy3Ia Fa 0KS RST!
awaited.

As always, the State has the burden of proving fitness by a preponderance of the
evidence. See 725 ILCS 5/104c).

As is always the case during the g(2) Period of Treatment t#te sas the
burden of proving the need for treatment by clear and convincing evidence. 725
ILCS 5/10425(g)(2)(i) last sentence.

f. Revocation of conditional releasé: 2 Y RAG A2y I f NBf SFasS Ay
FFGSNI ! OljdzA GG £ 0 éte map e fiefoked andl the dgfandayith G & ¢
recommitted based the lllinois Supreme Court casBedple v. Jurised99 IIl.2d

108 (2002), a NGRI case.

The threshold question is whether the terms of conditional release have been
violated (uriseat 122123) basd on an implicit preponderance of evidence
standard. Sedurisec199 Ill.2d at 124.21.
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The trial court next determines whether the conditional discharge should be

terminated and the defendant recommitted based on a clear and convincing

evidence standard ¢CKS O2dzNI A& (2 RSUSNNYAYS gKSE
Ay@2ftdzyGF NBE | RYAdaAzyé 2N aAy ySSR 2F Y
0l d3A&d¢ 2NE AYailiSIRY 6KSUGKSNI O2yRAGAZ2Y I
without modification of the original relase conditionsJurise¢c199 Ill.2d at 122

124

E. Maximum duration of treatment, including the g(2) perioth no event may the treatment
period be extended to exceed the maximum sentence to which a defendant would have been
subject had he or she been convicted in a criminal proceeding.

1. Natural Life and Extended Term are not included in duratiéor purposs of the
CrlySaa {ilGdzisSaz GKS YIEAYdzy aSyiSyoO0S &kl
LYLINR&2YYSyld F2NJ cStz2yeé¢ adal ddziS Ay GKS a!
1], with the exclusion of any sentence of natural life. 725 ILCS 23@%(4). That

particular statute in the Unified Code of Corrections does not contain provisions for

extended term sentences; therefore, calculation of the maximum sentence for purposes

of duration of g(2) treatment may not include the period of an extended termesece.

H® & ¢ NBLI GYS ylirégard ta thd niakimuf 2idaricn ¥f treatment, the
Fitness Statutes do not distinguish between inpatjenttpatient, or other non

custodial treatment. Any form of treatment orded pursuant to the Fitness Statutes
must terminate when the duration has reached the length of the maximum sentence.

oD b2 &3IAYR RBANBNNAYAY I YI Edcatdyh ofitteS | § Y Sy i
maximum term of treatment does not incleccredit 2 NJ & 3 2 PdopleivA Y S d ¢
Williams 142 Ill. App. 3d 858, 863 (1986).

dzi b F2NXYSNI e dzyTAO RSTSYRIYOG 6K2 Aa &dza
time¢ O Midbtheséntence of incarcation that is applicable to the charge or charges.
Williams 142 1ll. App. 3d at 864.

Ly 23G§KSN ¢2 B8R0 HERRBHRRe theAnd@mum term of treatment for

Fy dzy FAG RSTFSYRI Yyl I|@azpphitd@senkencadf YS¢ ONBRA
incarceration for the same defendant who has subsequently become fit and was

convicted of the charge.

4. Thiemdate:Ly LIN} OGA OS> | dG2NySea | yRThiem { LISNA 2
dateé Ay NI Ihxidem pefod éf BoSimitmerfor an unfit defendant in

treatment. Thiemwas a NGRI case and not a UST cBseple v. Thien82 Ill. App. 3d

956 (1980).
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The concept of &hiemdate is that the maximum period of commitment in a NGRkca
is determined by reference to the maximum sentence permitted under the existing
sentencingscheme reduced by the maximum potential crefdit good behavior, and
the date ending the maximum period of involuntary commitmes referred to as the
GrhiemR I G S ®¢

¢2 GKS SEThSmdatet i MBEF SINBG 12 RSIGSNXYAYAY3I GKS Y
commitmentin a UST contexthere is no problem. But the NGRI context differs from

the UST context becauselTaiemdate for a NGRI may utilize an extended term sentence

[People v. Larsordi32 Ill. App. 3d 594, 598 (1985)] and must incorporate cfedgood

behavia. Neither an extended term sentence nor credit for good behavior applies to

the maximum period of commitment for an unfit defendant.

WSLI2ZNIGSRfes a2YS 51 { LISNEZPhieydsteé NiRa bNwwdi Ol ya
only, while othes do use that term for UST cases.

5. Credit on sentence for time served in treatmerit:the defendant is restoretb
fitness and is subsequently convicted, time spent in cusmdguant to the Fitness
Statutes or pursuat to a civil commitmento DHS following a findingf unfitness shall
be credited against any sentence imposed in the criminal ca®8.ILICS 5/1024

F. Termination of treatment for an unfit defendant per 725 ILCS $4Z5: Treatment for the
purpose of restoring fitness for an unfit defendant at the end of the Extended Term of
Treatment or in the g(2) Period of Treatment terminates if:

1 At a Discharge Hearing, the evidence does not prove the defendant guilty
beyond areasonable doubt and the charge is dismissed. (The State does have
the option of seeking a commitment under the provisions of the MHDDC.) 725
ILCS 5/10425(b).

f al'd + RA&AOKIFNHS KSINAy3AsZ 0KS RSTFSYyRIYI
G ¢ KS digRaled &quittal by reason of insanity under Sectiehbof the
Unified Code of Corrections [730ILCS3/ 6 a KI f f | LILIX-& de THP
25(c).

1 The Court finds at the expiratiaf the Extended Period of Treatment that an
unfit defendant is not subject to involuntary admissionder the MHDDC and
does not constitute a serious thretd the public safety725 ILCS 5/1625(g)(3).

1 The Court finds durinthe g(2) period of treatment that an unfit defendant is no
longer subject to involuntary admissipdoes not constitute a serious thretat
the public safetyand is not in needf any mental health services, including
outpatient services. 725 ILCS 5/104(g)(2)(i).

1 The Court finds during a conditional releagean unfit defendant during the g(2)
period of treatment that the defendant will never attafitness. Bocik 211 lIl.
App. 3d at 80809, or



77

1 An unfit defendant has undergone treatment for a period equal to the maximum
sentence he or she would have been subject had he or she have been convicted
in a criminal proceeding [725 ILCS 5/2%{g)(4)].in other words, the g(2)
period of treatment has expired725 ILCS 5/1625(g)(3).

1. No automatic dismissaif the charge:The criminal case is not automatically

dismissed upon the termination of treatment foran uritS ¥ Sy Rl yi > odzi GKS
options are limited. The State may not proceed with the case until the defendant is
restoredto fitness. The due procestause of the United States Constitution (U.S.

Const., amend. XIV)ghibits the conviction and sentencimd a person who is

incompetent to stand trial. Seerope v. Missourd20 U.S. 162, 172, 43 L. Ed. 2d 103,

113, 95 S. Ct. 896, 904 (197Bgople v. Mitchell189 IIl. 2d 312, 3289, 245 Ill. Ded,

727 N.E.2d 254 (2000).

As stated above, there is no statutory or case authority for the proposition that

GNBfSIHasSé¢ 2F GKS RSTFSYRIYyG FNRY it GNBFGY
2F ff OKINHBS&a 6A0GK LINE=2dRIZNEL5E)(3), kikrS & G I § dz
2yfte G2 | aNBtSIFrasSé FyR y2G (2 lyeé RAaYAaa
O2y dSYLX FGS + RAaYAaalf 6A0K LINB2dzZRAOSI (K

is used. 725 ILCS 5/128(b)(3).

As restoratiorto fitness is awaited, the State may have the option to serklke
prosequior dismissaWith leave to reinstate. Many of the serious felony offenses are
not subject to any statute of limitations. 720 ILCS-5(8).

a. Prosecution may wish to proceed even if incarceration prohibitddie fact

that the defendant is not subject to further incarceration upon conviction with
application of credifor time-served for the years of initial, extended, and g(2)
treatment would not appear to prohibit prosecution upon restoratitanfitness.
Judgment of conviction might be sought by the State because of its potential
impact in later prosecutions against the same defendant. For example, taseek
mandatory life sentence against an habitual criminal, the State must show two
prior convictions for specdd offenses. 720 ILCS 5/33B

2. Procedure for unfit defendant with treatment expiredr terminated: The Fitness
Statutes givdittle guidance as to the procedure when treatment has expired or has
been terminated for the unfit defendant and the State does not wish to dismiss the
charge.

There are these questions. May the Court require the defendant to appear upon notice
at a reasonable frequency, such as seannually, until fithess is attained? May the
Court require the defendant to immediately inform the clerk of any change of address?
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May the court order fitness examinatioff®m time-to-time to see iffitness has been
restored? May the Court require the defendant to remain subject to boadditions?

Based generally on the fact that a criminal charge is pending against the defendant, that
prosecution has been halted fwrotect the rights of the defendant, and that there is no
express statutory or case law that prohibits the State from proceeding when the
RSTSYRIylG S@gSyddztte dGdrAya FAGySaas (KS

a. Limitation on proceedingThe appellate court iPeople v. Bocikeld where:

1 An unfit defendant on conditional releagethe g(2) period of

treatment was not subject to involuntary admissionder the UST

and MHIDC statutes,

The defendant did not constitute a serious threatpublic safety

¢tKS RSTSYRIYyl KIR LINB@GA2dzate o0SSy

KAa oFAfo0o2yRZI¢ | YR

1 ¢KS RSTFSYRIYy(l aKIFIR A NBONR ANMNEYGHKBT
FAOYSaazs

= =

Then outpatientreatment should be terminated, the defendant should be
granted unconditional release from treatment, and the Court should

relinquish jurisdiction over himPeople v. BocjR11 Ill. App. 3d at@&-809
(1991).

N

N
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SECTIONI: THE INSANITY DEFENSE AND SUBSEQUENT PROCEEDINGS: STANDARDS,
PROCEDURES AND PRACTICES
Seehttp://lwww.ilga.gov/legislation/ilcs/fulltext.asp?DocName=07200005&K 6

OVERVIEW
This section covers different aspects of lggalceedings, and the treatment process for
individuals found Not Guilty by Reason of Insanity. Included in this section are the following:

A. A flowchart for the legal proceedings for NGRI. The flowchart follows the procedure for
NGRI finding.

B. Summary othe Insanity Defense and Subsequent Proceedings

C. The statue for Not Guilty by Reason of Insan{#ppendix

D. SampleOrders:(Appendix ¢

E. An overview of the reports required in the NGRI Proceedings.

F. Sample Cover Letters and Report8ppendix Hi

G. AReview of Facility Initiated Privileges with the following:

H. Recipient Initiated Privilege Request, the Henderson Information includes the following:
general information, reference to relevant statue, specific instructions, commonly asked
guestions, coveletter to the clerk, cover letter to the Judge, and petition for transfer,
conditional release or discharge.

I. This subsection outlines the Community Agencies Responsibilities for patients who are

conditionally released in a letter to the Local Providard grovides a template and
sample of both a letterhead and status report.
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NOT GUILTY BY REASON OF INSANITY (730 223 BIEODWCHART

NGRI Finding
730 ILCS 5/2-4

Ordered to DHS
730 ILCS 5/2-4

DHS cnducts a placement
evaluation at thgail
730 ILCS 5/2-4 (a)

Placed in DHS

Within 30 days, a report is sent to court

Hearing

Found in ned of services on an

inpatient basis

Sent to DHS

Treatment plan filed with court after 30
days and every 60 days thereafter

Found in need

of services on

an outpatient
basis

Conditionally released
under
730 ILCS 5/8-4(a1)(D)

Not in need
of services
Discharged
from
custody
DHS or the defendant
petitions for release
Continues Released
in the conditionally
custody of

DHS

commitment period

End of NGRI

Discharged

Released
from
custody

Civilly committed
under MHDD Code
405 ILCS 5100
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I. The Insanity Defense

A. Insanity Defense Standan¥20 ILCS/6-2

1. ¢! LISNER2Y Aa y2G ONAYAylLfte NBalLlRyaAiofS T2
result of mental disease or mental defect, he lacks substantial capacity to appreciate the
ONAYAYIfTAGE 2F KA O2YyRdzOUPE THnN L[/ { pkKec

2. a ¢ KS G S Nligeash of SghtaldéfectRdo not include an abnormality manifested
2yied 08 NBLISFGSR ONAYAYIFE 2NJ 22bKSNBAAS FyiAa

3. There are literally hundreds of lllinois decisions applying the above standard to

particular facts. A detaitbdiscussion of these cases is beyond the scope of this outline. It

is important to note that the insanity defense in lllinois is limited to cognitive disability

(capacity to appreciate the criminality of conduct), and no lowgieA y Of dzRSa | a2t A
prong@ Ayl oAfAdGe (2 O2yFT2NYXY 2y SQa)O2yRdzOG (2 (K

B. Procedural and Practice Issues

1. Assertiop of ins,anitx defgnsev, Qerm[ts thg Statq to assprt, or ;hg C;ourt to find on its )
2;33[2 UKI-UAUKS RSTSYRI-)HJ()@Z& ysyumyaéysgféqzu N
0600 @ ¢CKS G3adzAtde odzi YSydlrffe Affé RAALIZAEA

2.1 3aSNIA2y 2F Ayalyadae RSTFSyasS yvYre gl A0S (K
concerningall mental health records. 740 ILCB)/10(a)(1).

3. Counsel should consider whether a defendant charged with a less serious offense (Class
2, 3 and 4 felonies) may spend less time confinedrifvictedof these offenses than if found
not guilty by reason of insanity (NGRI). See Section be(@).

4. Insanity is an affirmative defense, 720 ILCS4/énd the defendant must prove his
AyalyAue o0eé aOf SINI YR @@ydAyOAy3d SPHARSYOSE(

5. Afinding of not guilty by reason of insanity is a full acquittal, not a sentencing

alternative Jones v. United State$63 U.S. 354, 103 S. Ct. 3043, 77 L. Ed. 2d 694 (1982)

0 As he was not convicted, he may not be punished. His confinement rests on his continuing
AffySaa | yR MebpeImanMdad226/16 2d#27 §2007).

6. No appeal may be taken from an acquittal by reason of insaRigople v. Harrisqr226
lIl. 2d 427 (2007). However, if the defendant is subsequently committed under 730 ILCS
5/5-2-4(a), s/he may appeal that order. &8ection Il (L) below.
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7. ltis important to specify what crime the defendant has been acquitted of, since it is
likely to have a substantial effect on the duration of a subsequent commitment. See
Section IV (B) below.

8. The Court (or jury) must make pexific finding of an acquittal by reason of insanity. 725
ILCS 5/118(b); 725 ILCS 5/134j).

[I. Post Acquittal Procedures

A. In lllinois, due to the substantial differences between the standard for acquittal by reason of
insanity and the standard fonvoluntary commitment, commitment of insanity acquitees is not
automatic. A defendant found not guilty by reason of insanity may be confined in a mental
hospital if, an only if, s/he is civilly committed under the special commitment law whickeappl

to NGRIg730 ILCS 5/2-4.

B. Following an acquittal by reason of insanity, the Court must order that the defendant be
evaluated by the DepartmentThat order should specify whether the evaluation is done on an
inpatient or outpatient basis. If the evaluationto be conducted on an inpatient basis, the
RSTSYRIyG gAft 0SS LIFOSR Ay I daaSOdz2NB aSidaay3
otherwise. 730 ILCS 5%4(a). See Section IV(C) below for a detailed discussion of provisions
regarding placemernin secure settings and other placements within the Department.

C. Following acquittal, the defendant will remain in jail until the Department conducts a
placement evaluation (to determine in which of its facilities the commitment evaluation should
take place) and then notifies the sheriff to transport the defendant to that facility. 730 ILGS 5/5
2-4(a).

D. DHS must evaluate Defendant and determine in writing to the Court whether defendant
meets the inpatient or outpatient commitment standards set forth i730 ILCS 5/8-4(a1).

This evaluation must be completed within 30 days of the evaluation order described in section
[1(B). (In order to insure that the evaluation is completed with 30 days, counsel may need to
monitor whether the defendant has beeransported promptly under Section II(C) above.
Confinement of insanity acquittees in a jail may violate Due Prockaseg v. United States

463 U.S. 354, 103 S. Ct. 3043, 77 L. Ed. 2d 694 (Bedl2); Wolfish461 U.S. 5209 SCt. 1861,

60 L.Ed. 447 (1979)

[ll. Commitment Hearing

A. Following the examination, a hearing must be held under the Mental Health and
5SSt 2LIYSyidlt 5AaloAftAGASE / 2RS -10@ étKef), tan Sy G | f
determine whether the Defendans:

1. Ay YySSR 2F YSyidalrf KSFIftGK aSNBAOSa 2y |y
finding, the defendant must be committed to the custody of the Department and will be
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confined in one of its inpatient facilities.

Or

2. 0AY YSSR 2F aS8PADEaKBYthg 2dzi LI GASYG ol aa
finding, the defendant must be conditionallgleased. See Section V below.

Or

3.aF LISNB2Y y20 Ay ySSR 2F YSydalt KSFHfGdK as
defendant must be unconditional discharged 730 ILC2E/@&).

B.aLy ySSR 2F YSyidlt KSHtiK aSNBAOSE 2y +y Ayl

GF RSTSYRIYylG 6K2 KlFra 0SSy F2dzy R y20G 3IdzAatae oe
is reasonably expected to inflict serious physical harm upon himself or another and who would
benefit from inpatient care or is in need of inpatiedtt NB ®LCS 5/8-4(a-1)(B)

C.aLy YySSR 2F YSyidalt KSFIfGK aSNBAOSA 2y |y 2dz

GF RSTSYRIYyl 6K2 KIFra 0SSy F2dzy R y20G 3Idzatae oe
health services on an inpatient basis, but is in need of outpatiare, drug and/or alcohol

rehabilitation programs, community adjustment programs, individual, group, or family therapy,

2NJ OKSY2 (0 KSNJ La@£)(C). Ton L[/ { pkp

D. The NGRI commitment law incorporates all of the provisions of the Mental Health Code.

(CKS GFrRYAAdaA2yI RSGSYGA2y>S OFNBI GNBFGYSyd 2N
proceedings, including review of treatment and treatment plans, and discharge of the
RSTSYRIyloddaKIff 0SS dzy RSNI G2®). tdawbvgriiitheteisl S £ (i K
a conflict between the Mental Health Code and the NGRI commitment law, the NGRI law

governs. 730 ILCS 5254(j).

E. The finding that the defendant meets the standard for commitment must be based upon
GOt SINJ YR O2yUJAYyOA808 SYUARSYOSE®d® nnp L[/ { pko

F. The defendant is entitled to be represented by counsel, and, if indigent, to the appointment
of counsel in all proceedings under the NGRI commitment law. 730 ILC&}5/805 ILCS 5/3
805.

G. The defendant is entitled to an independent examioatby a mental health expert. 405
ILCS 5/804.People v. Williamsl33 Ill. App. 3d. 232, 88 IIl. Dec. 378 [Bst. 1985).

H. The defendant is entitled to a sperson jury. 405 ILCS 58®2.
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. ¢KS RSTSYRIylG Ad SydAaGfSR G2 0SS LINBasSyd +ia
g2dzt R adz02SOU KAY 02 adzaulyuAlf NRail- 2F aSNA
806(a). People v. Carlso221 IIl. App. 3d 445, 164 IIl. Dec. ¥ (Est. 191)

J. At least one psychiatrist, clinical social worker, clinical psychologist or qualified examiner,
who has examined the defendant, must testify in person at the hearing, unless this testimony is
waived by the defendant and the waiver is approved bydbert. 405 ILCS 5/807. The

Mental Health Code defines who qualifies as a psychiatrist, clinical social worker, etc. for the
purposes of this requirement. 405 ILCS-B0B, 5/1-:121, 5/1-122, 5/1-:122.1.

K. An order committing the defendant must beinwrh y 3 I yR al 002 YLI YASR
2y GKS NBO2NR 2F (KS O2dNIiQa TAYRBMA@BANRT T O
James $388 Ill. App. 3d 1102 {(Dist. 2009).

O

L. A defendant has a right to appeal her/his commitment and the rigle fee transcript and
to the appointment of counsel if indigent. The Court must advise the defendant orally and in
writing of these rights. 405 ILCS B36(b).

IV. Inpatient Commitment

A. Standard for inpatient commitment:

LT GKS RSTSYWRIYR A" WRYIRE GRS £ 6K aSNBAOSa 2y
730 ILCS 5/2-4(a1)(B), s/he must be remanded to the custody of the Department for
treatment. 730 ILCS 5/3-4(a).

B. Duration of confinemengThiemdates.

1. If Defendant is found to need inpatient care, the Court must determine the maximum
length of confinement under the NGRI lewalled aThiemdate. This date must be included
in a written order. 730 ILCS 524(b);People v. Thien82 Ill. App. 3d 956; 38. Dec. 416
(1*' Dist, 1980)

2. TheThiemdate:

oshall not exceed the maximum length of time that the defendant would have been

required to serve, less credit for good behavior as provided in Sect#bh &f the Unified

Code of Corrections, before becaomgieligible for release had he been convicted of and
received the maximum sentence for the most serious crime for which he has been acquitted
08 NBI&az2y 720TLCI524tby A (1 & ¢

3. Consecutive sentences for multiple offenses are not permittBdope v. Hampton121
lll. App. 3d 273, 76 Ill. Dec. 850" (ist. 1983)
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4. TheThiemdate is set once and cannot be extended due to subsequent behavior of the
Defendant.People v. Guyl26 Ill. App. 3d 267, 81 Ill. Dec. 450 [Dist. 1984).

5. TheThiemdate may be based upon the extended term provisions in 730 ILG8-3/5
People v. Cochratg7 Ill. App. 3d 830, 118 IIl. Dec. 808 [Hst. 1988); People v. Winstgn
191 1ll. App. 3d 948, 139 IIl. Dec. 21 Qist. 1989)

6. There is a split in authority concerning whethefdemR | G S Ol y - 0 dzNJ
People v. Larsori32 Ill. App. 3d 594, 88 lll. Dec. 124 BLA ali® Mpypvoa2S FTAYR
fATS A& y2G | LISNXYA&ZaAo6f §$-2-0 ¥ b badgfedzfCodnrdny 1 Sy OS5
167 1ll. App. 3d 830, 118 Ill. Dec. 808 8BA & (i @ Mpyy v 6 d wa bl EA YdzY LISNA
commitment under section®n 660 OFy Ay Of dzZRS y I GdzNJ f f S¢0

<,

(@]
(@] U))

a
2

7. A conditional release cannot extend beyond thHieemdate. Williams v. Staple208 IlI.
2d 480, 281 Ill. Dec. 524 (2004)

8. TheThiemdate merely defines the maximum length of the special NGRI commitment. A
defendant is entitled to release whenever s/he no longer meets the commitment
requirements irrespective of the length of this commitmedones v. United State$63 U.S.
354,103 S. Ct. 3043, 77 L. Ed. 2d 694 (1982).

9. A defendant whos& hiemdate has passed may be committed under the Mental Health
Code, 405 ILCS 51D0, et seq, for so long as s/he continues to meet the standard for
commiments set forth in Section-119 of that Code. However, the jurisdiction of the
criminal court is terminated and the special restrictions placed upon NGRIs may no longer
be imposed.People v. HamptariL21 Ill. App. 3d 273, 76 Ill. Dec. 858 [ist. 183)

. Secure confinement.

1.t SNA2ya O2YYALUlS Rhalll# plackdSn aSesurd shiing Bilgss the
/ 2dzNIi RSOGSNXNAYSA GKFG GKSNB NBE O2YLIStfAy3 N
730 ILCS 5/3-4(a).

2. LT GKS 7T ldedekniingsithat the defeidend rid Mihger requires placement in a

secure setting, the facility director shall give written notice [of this determination] to the

[ 2dzNIO X {GlFG§SQa !'GaG2NySe yR RSTSyasS O2dzasSt d
mug be set for hearing. 730 ILCS 58(d)(3).

3. The defendant may file a petition for transfer to a ne&cure setting within the
Department. A hearing on this petition must be held within 120 days. 730 IL&A%.

4. The procedural requirements fdrearings to determine whether a defendant should be
transferred to a norsecure setting are set forth in 730 ILCS-3/%(c), (f) and (g) and
described in detail in Section VI(C) below.
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D. Passes.

1. Among the special restrictions imposed upon NGRIs ishiegaDepartment does not
have the discretion to allow them to be outside of their living area without a specific court
order. 730 ILCS 5/&4(b).

2. If the Department believes it to be appropriate, the facility director must make a specific

written request to the Court for permission to allow an NGRI to leave her/his living area.

tKSaS aGLI aasSaé¢ AyOfdzRS dzyl OO2YLI A SR 2y 3INERA
unaccompanied ofgrounds passes. 730 ILCS-3/5(b).

3. Hearings on such passes are governed by the same procedures as hearings for transfer
to a nonsecure setting, conditional release and unconditional discharge. See Section VI(C)
below.

4. ThecoRA G A a 27

3 2ya 27T ¢ Ll &aa avdald NBlLazylofe | a
LINEINB&& Ay GNBI

oy A
GYSyd FyR GKS &l 784 27F GKS

E. Right to treatment

1. The facility director must file a treatment plan with the Court, anddseopies to the
{G1r3SQa !''dGd2NySe yR O2dzyasSt T2NJ RSTSYRIyGx
thereafter. This report must include an opinion about whether the defendant remains in
need of mental health services on an inpatient basis asagethe following:
a aly FaasSaayvySyild 2F GKS RSTSYyRIyGQa GNBI G
b. A description of the services recommended for treatment,
The goals of each type of treatment,
An anticipated timetable for the accomplishment of the goals, and
A designation of the quaidd professional responsible for the implementation of
0KS LI | ydée2dtopn L[/ { pkp

® a0

2. Judicial review of treatment. The written treatment plan is provided to the court and
counsel for defendant in order to insure that the defendant does not remain confined any
longer than necessary and that the treatment being provided is accomplishingatleof
preparing the defendant for release. Thus the defendant is entitled to petition the court for
review of the treatment plan. 730 ILCS 24.

3. Although the treatment review process is set forth in the same section (730 ILES 5/5

4(e) which governs hearings for conditional release and unconditional discharge, a
RSTSYRIyd aR2Sa y2i0 KI@S | NAIKG G2 F KSII
indelLISY RSy (i LJa e OKA | Pedpledv. Chiakuls@8s M. ihpp2 30 @4B£224 |l
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Dec. 53 (1 Dist. 1997). The Court must, however, review the treatment plan and has the
discretion to conduct a hearing and order an independent examination. 22ell at 57.

V. Outpatient Treatment/Conditional Release

A. Standard for outpatient commitment:

1. LT GKS RSTFSYRIFIyld A&a F2dzyR Ay ySSR 27F YSyi

the Court shall conditionally release the defendant under such crmdit.. as will )
NElFazytotsS FaadNS UKS RSTISYRFEyuQa al uA
KIroAtftAULFOAZ2Y FTYR UKS &l ¥Sueée 2ZF4@KS RST
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2. An NGRI may be conditionally released to outpatient treatment ifisie ay 2 i A Y
mental health services on an inpatient basis, but is in need of outpatient care, drug and/or
alcohol rehabilitation programs, community adjustment programs, individual, group, or
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B. Outpatient commitment or conditional release may be ordered at the initial commitment
hearing (See Section Il above) or may be requested by either the Department or the defendant
at any time after a defendant has been committed on an inpatient badie procedures for
requesting outpatient commitment are set forth in Section VI below.

C. Duration of outpatient commitment/conditional release
1. Outpatient commitment is for 5 years. 730 ILCSZ#&a1)(D).

2. Outpatient commitment may be extended for atldnal 5year periods following a
hearing. 730 ILCS 5%4(a1)(D).

3. The defendant is entitled to all of the procedural protections set forth in Section llI
above in any extension hearing. 730 ILCSZ4%a1)(D).

4. Outpatient commitment cannot extenddyond theThiemdate. Williams v. Staple208
l1l. 2d. 480 (2004)

5. A petition for an extension must be filedefore the outpatient commitment period
expires. People v. Marshall273 Ill. App. 3d 969, 210 Ill. Dec. 318, 32% [pist. 1995).
(Court loses jurisdiction over NGRI when conditional release period expires.)

D. Conditions of outpatient commitment/conditional release.

1. a/ 2YRAGAZ2YyaDPDYI & AYyOfdzZRST o6dzi ySSR y2i
drug rehabilitaion programs, community adjustment programs, individual, group, family,
and chemotherapy, random testing to ensure the defendant's timely and continuous taking
of any medicines prescribed to control or manage his or her conduct or mental state, and

A

0S
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periodic checks with the legal authorities and/or the Department of Human Services. The
Court may order as a condition of conditional release that the defendant not contact the
victim of the offense that resulted in the finding or verdict of not guilty by reasfansanity
2N Fye 20iRIDNCIFEBNGD)MDDE

2. 0¢KS / 2dz2NII Y@ 2NRSNJ GKS 5SLINIYSyd 2F | dzy
conditionally released under this Section. The Department may contract with any public or

private agency in ater to discharge any responsibilities imposed under this Section. 730

ILCS 5/2-4(a1)(D).

3.CKSNE A& y2 LiftAy2Aa OlFasS g alLISOAFeAy3ad
Department to provide treatment under this Section.

4. UnderOlmstead v. L.(527 U.S. 581, 119 S. Ct. 2176, 1999 U.S. LEXIS 4368 (1999), the
Court may be authorized to order any treatment that does not cost the Department more
than would be spent on the defendant on an inpatient basis. This scope afigstion is
unclear.

5. 4¢KS 5SLINIGYSYy(d akKlFff Y2yAG2NI 6KS LINRJAAA?Z2

released under this Section and provide periodic reports to the Court concerning the )

ASNVAOSa YR UKS O2YyRAUA2¥al(D). UKS RSTSYRIYyUd
VI. Conditional Release and Unconditional Discharge of Persons Initially Committed on an

Inpatient Basis

A. Most persons found to be in need of inpatient care and committed to the Department are
eventually found appropriate for conditional releaseurrconditional discharge. A conditional
release or unconditional discharge may be initiated in either of two ways:

1. b2GA0S FTNRY FlLOAftAOE RANBOG 2N G2 KSy GKS
no longer in need of mental health servicesghaA y LIt GASY G ol aArda I yRX Y
O2yRAGAZ2YIFfft& NBfSFaSRX2NJ YIFé 6S RA&aOKI NHSR
FLEOAtAOE RANBOG2NI akKlttf 3IAGBS gNAGOISY y20A0S
FOGG2NySe xXé¢ ¢ KS / 2 dzNJ arivgdzih(BO days.( 730 IKCS 2&H).0 G SNI F 2

2. Petition filed by defendant. The defendant may file a petition for conditional release or
unconditional discharge. A hearing on a petition filed by the defendant must be held within

120 days.Radazewski v. Cawlel59 Ill. 2d. 372, 203 Ill. Dec. 102 (1994)(Time period for

O2y RdzOUAY 3 | KSIENAYy3I 2y RSTFSYRIyldQa LISGAGAZY
from filling a successive petition within 180 days of the first petition. It is unclear whether

this 180day period runs from the filing of the first petition or the hearing on that petition.
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B. Hearing Procedures

1w7\EIK'L"| G2 AYLIENIGALFE SEFYAYLFLGAZ2Y® ¢tKS RST¥Sy

200FAY &by AYLI thddaféndant Sytalpsgaimyfst di dicfl 2 F o
LBeOK2t 23 AaGX6K2 Aa y20 Ay GKS SYLtz2e-2F (KSE
2-4(f).

2. The defendant is entitled to counsel and appointed counsel if indigent. 730 IL@S 5/5
4(c). People v. Sheltor281 Ill. App. 3d 102217 lll. Dec. 473 {1Dist. 1996).

3. The burden of proof is on the defendant to establish his entitlement to release by clear
and convincing evidence. 730 ILCSZ4Q).

4. Atthe hearing, the Court must first determine whether the defendant remains éune
2F¥ YSydult KSIfUOK aSNBAOSa 2y | wA4@yByIfiheSy d ol
defendant continues to meet the standard for inpatient treatment, then no further
proceeding are necessary and the defendant is remanded to the Departmefurtoer
inpatient care.
5. The statute spells out some of the evidence which the Court may consider:
a. A KSGKSNI 6GKS RSFSYRFy(d FLILINBOAIFGSa (GKS
others and the community by his or her prior conduct that resulted in the findfng
not guilty by reason of insanity;

b. whether the person appreciates the criminality of conduct similar to the conduct
for which he or she was originally charged in this matter;

c. the current state of the defendant's illness;

d. what, if any, medications thdefendant is taking to control his tver mental
illness;

e. what, if any, adverse physical side effects the medication has on the defendant;

f. the length of time it would take for the defendant's mental health to deteriorate
if the defendant stopped takingrescribed medication;

g. the defendant's history or potential for alcohol and drug abuse;
h. the defendant's past criminal history;
i. any specialized physical or medical needs of the defendant;

j. any family participation or involvement expected upon release and what is the
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willingness and ability of the family to participate or be involved;
k. the defendant's potential to be a danger to himself, herself, or others; and
|. any other factor or factorsi KS / 2 dzZNJi RSSYa | LIIM®B)LINA I (S d.

6. If the Court finds that the defendant no longer meets the standard for inpatient
commitment, the Court must then consider whether there are conditions under which
defendant may be safely released.

7. TheCourt cannot deny conditional release solely because it is dissatisfied with the
conditions proposed by the DepartmentPeople v. Smith,26 Ill. App. 3d 5, 81 Ill. Dec. 424
(1°' Dist. 1984). Rather, the Court has the power to direct the Departmentejoape a

new discharge plan. 730 ILCS-8/8(h).

8. Similarly, if conditional release has been initiated by the defendant rather than by the
facility director, there ordinarily will not be a discharge plan available to the court at the

time of the hearingt Kdza £ A ¥ GKS / 2dz2NI0 RSGSN¥YAYySa GKIFG
YSyiGalt KSItGK aSNBAOSa 2y Fy AYyLIGASYyd ol ara
LINELJ} NE + O2yRAGAZ2YIt NBESFHAS LiEFy F2N GKS /

C. Conditional release orders. d&tailed discussion of conditional release orders, their
duration and effects is in Section V above.

VII.Revocation of outpatient commitment/conditional release

A LT GKS {dFradSQa ' Gd2NySe RSIOUSNXYAySa GKFG GKS
conditional release, s/he may file a petition for revocation under 730 ILC3-&(5

B. The defendant may, but need not be, remanded to the custody of the Department pending
disposition of the revocation petition. Unlike 730 ILCSZ/a), which governmitial
commitments (See Section II(C) above), 730 ILC3-%(D, which governs revocations, does

not authorize the defendant to be placed in a jail pending resolution of the revocation petition.

C. Two step process

1. ¢KS / 2dz2NI Ydza 0 FHeatifigleviderRes tihad tNevdafgh@aht has fidi S NJ
Fdzf FAEE SR GKS O2yRAGAZ2Yy&a 2F NBEtSHasSoe

2.LF a2z GKS /2dz2NI Ydzad 2NRSNI I KSENRy3I G2 R
YSyidlFf KSIfGK ASNIBAOSE 234 yThisistandd is defingdi 0 | 4 A 3
in 730 ILCS 5/8-4(a1)(B). If the Court determines that the defendant meets this standard,

GGKS [/ 2dz2NI akKlFff SyYyGagSNI LYy 2NRSNI NBYIYRAY3I KA
730 ILCS52-n 0 A 0 @ lif thé God/fihdithatAls: fdéfehdarit continues to be in
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need of mental health services but not on an inpatient basis, it may modify the conditions
of the original release in order to reasonably assure the defendant's satisfactory progress in
treatmentand hisorhersafét | yR UKS al ¥Siée 2&i) 20KSNAXE 7101

3. Evaluation by Department prior to hearing. Ordinarily, once the Court determines that
the defendant has not fulfilled the conditions of his release, the Court will direct the
Department to prepare a wridn evaluation of whether the defendant is in need of mental
health services on an inpatient basis or may continue to be treated on an outpatient basis.

4. Hearing procedures. All of the procedural requirements of the Mental Health Code
apply to revocatio hearings. These are set forth in Section Ill above.

VIIl.  Guilty But Mentally Il (GBMI) Disposition

A.a! LISNBR2Y K23 i GKS GAYS 2F (GKS O2YYAaaarzy
suffering from a mental illness, is not relieved of crimieaponsibility for his conduct and may
0S F2dzyR 3Jdzaf Ge& odzi2eySyidlrtfte Aff dé THn L[/ {

B.C2NJ 4KS LlzNl1J2asSa 2F (KS D.alL flg> YSyialt Aff
mood, or behavior which afflicted a person at the time of the comioissf the offense and

which impaired that person's judgment, but not to the extent that he is unable to appreciate

GKS oNRYy3ITFdzZ ySaa 2F 2kdia O0SKFGA2NWE TwHnNn L[/ { p

C. A defendant may plead GBMI. Alternative, if the defendants pleads insanity, theersagt
request that this alternative be considered by the Court and obtain a jury instruction in an jury
trial. The Court may also make a finding of GBMI without a plea or request.

D. Persons found GBMI are generally not treated any differently than thoseasd simply
found guilty

1. ¢KS fSyadkK 27F 02 yTHhacoBtnayiniposk dny seteéhce aigornviled G
defendant which could be imposed pursuant to law upon a defendant who had been

convicted of the same offense without a finding of mental illness.t o n -R-§(&).{ pKp
People v. Crew422 Ill. 2d 266, 522 N.E.2d 11819 Ill. Dec. 308 (1988)(Defendant found

GBMI may be sentenced to death.)

2. ¢KS LX I OSYSyid Aa GKS alrySo GLFT GKS O2 dzNI
defendant who has been found guilty but mentally ill, the defendant shall be committed to

0KS 5SLINIYSYy(d 27F / 2BbBResonfguad)G8MImaybe L[ / { pkp
transferred to the Department of Human Services. 730 ILG3-6(b). However, sinc

transfers are rare. Moreover, the provisions governing the transfer of GBMIs to the

Department of Human Services, 730 ILCS8883and 38-6, also govern persons who have

been found guilty. Thus, the GBMI disposition is not a mechanism for avoiding

imprisonment.
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3. The right to treatment is the same. Persons found GBMI have no greater right to mental
health treatment than those found guiltyPeople v. Manning227 Ill. 2d 403318 Ill. Dec.
261 (2008).

4. However, persons found GBMI have a statutory right to a periodic evaluation
concerning their need for mental health treatment. 730 ILCS258%a). This statutory
provision does not apply to persons found guilty.
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IX. Overview of Facility InitiatedPrivileges

Forensic recipients within the Department of Human Services facilities may be granted
privileges as approved by the court. "Privileges" refers to the ability to be on the facility
grounds without supervision, off the facility grounds with atheut supervision, or be in a
non-secure setting. Additionally, each facility has procedures for supervised use of buildings,
and fenced areas for programming and recreation. These do not require a Court Order or a
pass.

Forensic recipients have the opytunity to independently petition the court for transfer to a
non-secure setting within the Department, conditional release, or discharge. Each facility has a
Petition Assistant available to assist recipients by providing forms, names, addresses atd dock
numbers. These petitions should be handled by the court in accord with the appropriate
section. Information about privilege requests initiatey tecipients begins on page 19.

When the Treatment Team determines a forensic recipient meets the crit@rianfe or more
privileges, conditional release or discharge, the Treatment Team shall develop a written
proposal to be submitted tthe court for approval.

Proposals should addreas least the following points:
a. ldentifying information including reasdor admission;
b. Social, criminal, and treatment histories;

c. Circumstances of offense(s) and recipient's psychiatric and medical condition at time of
offense(s);

d. Condition at time of admission (psychiatric & medical);
e. Treatment(s) provided and mezhtions provided and compliance with each;

f. Assessment of escape risk and rationale for privilege request including documentation
of any escape threats or attempts.

g. Assessment of imminent dangerousness and rationale for privilege request including
opinion, if possible, as to the specific risk to previous victim(s) and others.

h. Privilege(s) requested, clinical benefits, treatment expectations for use of the
privilege(s).

i. If conditional discharge is requested, the following additional concerng beus
addressed:
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1) The likelihood the recipient may be expected to be dangeroukemear future,
and theconditions under which this may occur.

2) Discussion of how the recipient is able to provide for his/her basic needs.
3) Recommendations fanental health services on an epatient basis.

4) Conditions which the Department recommends the court incorporate into the Court
Order for conditional discharge.

Included are a copy of a sample order, a cover letter and sample recommendatarivitages
that is sent to the court. Upon receipt of approval or a hearing date, the facility director will so
communicate to the team via a copy of the Court's Order and, as approprateey any

special instructions.

Once the court has approved thadility's request for privileges, it is the responsibility of the
treatment team and of clinical staff to ensure that recipients are properly protected from harm
to themselves angrevented from harming others.

Courtordered privileges will be granted anak necessary, suspended, based on the treatment
team's independent clinical evaluation of the recipient's behavior.
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LEVELOSF PRIVILEGES:

CAVEAT: The placement of the different levels of privileges does not indicate a preference or
sequentid order for seeking privileges. # merely a categorical listing.

1. Supervised OrGrounds Activities

Each facility has procedures for supervised use of buildings, and fenced areas for programming
and recreation. This does not require a Court Ordea pass and is not a privilege for the
purpose of this discussion, but is included to aerstrate a range of privileges.

2. Grounds Passes

Subject to the terms of the Court Order, the treatment team may award whatever level of
privilege that is clinicallyppropriate. Both (a) and (b) below may be within a secured area or
outside of that secured area.

(@) To and From ®grams

Recipients with a building pass are expected to go directly to their assigned programs. Staff
providing the programs are rpensible for calling the units if the recipient does not arrive

at his/her program location. Upon the conclusion of the program (or programs if more than
one is assigned continuously), the recipient is expected to ratamediately to the living

unit.

(b) TimeLimited Pass

Recipients with a building pass are permitted to be off the unit for specified time periods.
Purposes of this type of privilege typically includes:

(i) off-unit programs,

(i)  off-unit leisure or recreational activities, and

(i) blocks of time which the recipient may spend by him or herself off the unit.
The recipients are expected to report (face to face) to the unit fdFadle Check times.
(c)General Campus Pass

Goals and objectives should be established as a focus for this pass privilege and further

should be an integral part of the treatment program. Recipients approved by the court may

be permitted off the unit and outside any fenced secure area during dayimgirs to walk,

visit park areas oicampus, enter the commissary/drap center or the like, and generally

move freely about the grounds within these general guidelines and any facility specific

guidelines. This"fre@ A YS ¢ OF yy 2 G 02 ¢t FegulaQuiit aétivitiesk LINE I NI Y 3
(medication administration, meals, group sessions, etc.) in which the recipient would
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normally be expected to participate. Recipients are expected to report to their living unit
for all Face Check tilme The time period betweethese Face Checks should not exceed
two hours per day and preferably be in one hour increments.

Off-Grounds Passes

a. Supervised: The focus of this pass should{eatry into the community.

Consequently, any staff escorted activity that focusesnhancement of skills for
independent living, visits to placements, etc. is reasonable. The Facility Director or his/her
designee is responsible for ensuring that the proper level of supervision is present, and as
with on-grounds passes, that the rgeent is able behaviorally to accept the responsibility of
returning to the community. Unfocused edfounds passes are discouraged.

b. Unsupervised: This privilege should be limited to recipients who are believed to be
nearly ready for conditional tease or outright discharge. As with all passes, this level of
privilege should be focused and well justified before it is ever utilized. Unsupervised off
ground passes may be utilized for clinic appointments, home visits, linkage to community
treatment programs which the recipient will soon be attending, and any other activities that
are focused on the recipient's successfubrdry into the community. The use of these
passes for purely recreational activities should not be allowed unless therestfeel

leisure activity focus within the treatment plan. If the treatment plan specifically justifies
unsupervised leisure activity, it should not be utilized frequently.

Non-Secure Placement

This privilege allows the recipient to reside on a +s&cure unit. This does not authorize the
recipient to have any type of a eor off-grounds pass unless there is a Court Order granting
such a pass. Additionally, whenever a recipient is authorized for placement orrseoore
setting, plans may be indted to transfer the recipient to the Statgperated mental health
facility sewing his or her catchment area.

5.

Suspension

Any privilege, when approved by the Criminal Court of Jurisdiction and granted by the
treatment team may be suspended or akel forany of the following reasons:

a. Clinical deompensation;

b Use of alcohol or ngorescribed substances;
c. Physically or verbally aggressive behavior;
d. Violation of facility/living unit rules;

e. lllegal behavior, suds theft, sexual assault, threatened or attempted suicide, etc.;
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f. Failure to return to the living unit at the proper time;

g. Verbal statements or demonstrated behavior indicative of intent to elope from the
facility; or

h. Other reasons considered appropriate by the Fadilirector or his/her designee

All passes may be restricted or suspended by the Facility Director or designee where in their
sole judgment use of such passes would present an unreasonable risk safitty, health or
welfare of the recipients or the general public. Examples of such situations include, but are not
limited to: inclement weather or emergency weather conditions, hazardous materials spill or
contamination, civil disturbance, construati@r other dangerous conditions existing on facility
grounds
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X. Recipient Initiated Privilege Request

Henderson Information Packet

Forensic recipients have the opportunity to independently petition the court for transfer to a
non-secure setting within th®epartment, conditional release, or discharge. The Department

is obligated by an agreement lhenderson v. Handi©996 WL 148040 (N.D. Ill.) to provide
information to individuals found not guilty by reason of insanity. Headersorinformation

follows onpages 8794. Each facility has a Petition Assistant available to assist recipients by
providing forms, names, addresses and docket numbers. These Petitions should be handled by
the Court in accal with the appropriate section.

GENERAL INFORMATION

The llinois Criminal Code allows a defendant who is found not guilty by reason of insanity and
sent to the Department of Human Servicdhle right to petition the Criminal Court for transfer

to a nonsecure setting of the Department or for conditional releasalischarge from custody

of the Department. When you seek to have the court review your petition, you have the
burden of proving that you should be transferred to a re®ture setting, conditnally

released, or discharged.

Once you file a petition foransfer to a norsecure setting, conditional release, or discharge,
the Court shall hold a hearing within 120 days of receiving your petition. You may file a new
petition every 120 days. The Court is required to notify you of the date and time of your
hearing. If you are indigent, the Court shall also appoint you an attorney (usually the public
defender) to represent you during this hearing. Also, if you request, the Court shall order an
impartial examination of your mental condition by a psychiatristiinical psychologist who is
not employed by the Department of Human Services in a capacity similar to that previously
performed by the Department of Mental Health and Developmental Disabilities and who shall
submit a report regarding your mental conditi to the Court fothe hearing.

If the Court determines that you are no longer in need of mental health services, it will order
the Department to discharge you from custody. The Court may, however, order the
Department to conditionally release you or trsfer you to a norsecure setting. If the Court
denies your petition for transfer, conditional release or discharge, you may file another petition
120 days after the date the Cdueceived your last petition.

Your facility will have a Petition Assistavailable who is required to help you in an impartial
manner by explaining the instructions and forms and assist you in completing the forms when
necessary due to your physical condition. The Petition Ass@tduties are listed in this

packet. Pleasbe aware that the Petition Assistant is a staff person of the Department of
Human Services and he/she is available only to act as an impartial person to assist you in
getting your petition to the Court. The Petition Assistant cannot ensure or force tine 100

hold a hearing regarding your petition.
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Xl. RELEVANT STATUTES

730 ILCS 5/2-4, Proceedings after acquittal by reason of insanity which governs your custody
with the DHS.

SPECIFIC INSTRUCTIONS
You will need to:

Complete the Petition for Discharge Gonditional Release form (located in the appendix) as follows;
Print your name wherever it says your name on the Petition;

Include your case number and judg@ame where indicated at the top of the Petition;

Sign the Petition; and

Fill in your name, addss, telephone number, and date you completed the Petitibthe bottom of the
Petition.

Complete the 730 ILCS 524 Petition for Transfer, Conditional Release, or
Discharge Cover Letter to the Judge (located in the appendix) as follows:

Print your nane and address at the top of the form cover letter where indicated;
Fill in the date you completed the cover letter (tod@agate);
Fill in the judg® name; and Sign the cover letter.

Complete the 730 ILCS 5254 Petition for Transfer, Conditional Releasr
Discharge Cover Letter to the Clerk of the Circuit Court (located in the appendix) as
follows:

Print your name and address at the top of the form cover letter where indicated:;
Fill in the date you completed the cover letter (todagate);

Fill inthe clerk8 name; and

Sign the cover letter.

Make two copies of the completed Petition and cover letters and bring them to the
Petition Assistant assigned to assist you to be mailed. If you wish to mail the Petition
and cover letters yourself, the PetiticAssistant will note that you mailed them
yourself and will provide you with the necessary envelopes and postage.

Each facility has at least one Petition Assistant per facility to assist recipients found not guilty by
reason of insanity to petition thedtirt for transfer to a norsecure setting or request
conditional release or discharge.

The Petition Assistant is required to provide you with your case number, the name of the Judge
who is handling your case, the Ju@address, the Cou® address (thdudge& address and
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the Courf@ address may be the same), explain to you where to fill in your name and address
and where to sign. In case you are unable to complete the Petition and cover letter, the
Petition Assistant will assist in the preparation loé tPetition and cover letter under your
direction the Petition Assistant will not write anything that you do not direct him/her to write
but he/she will be able to help you complete the petition by properly filling in the required
information).

COMMONLY ASKED QUESTIONS

What is the difference between being discharged, conditionally released anddreatsto a
non-secure setting?

Dischargeln order to be discharged, you must prove to the Court and the Court fimaisthat
you are no longer in need ahymental health services.

Conditional Releaséf you prove to the Court and the Court finds that you no longer need
inpatient services, but you still need mental health services, the Court may conditionally release
you. This means that you will be releagedthe conditionthat you continue to recee

treatment on an outpatient basis and/or fulfill any other restricteothat the Court places on

you.

Transfer to a nossecure settinglf you prove to the Court and the Court finds that you are able
to be placed in a nogecure setting, you will stilemain under DHS custody, but you will no
longerneed to be in a secure setting.

What should happen after | &élthe petition?
The Court should set the matter for hearing within 120 days of receiving your petition.

If you are indigent, the Court shalppoint an attorney to represent you for purposes of
conducting a hearing regarding your petition.

If you request an independent psychiatric or psychological examination, the Court will order
such an examination to be conducted by a psychiatrist or pdggist who does not work for

the DHS. NOTE: The psychiatrist or psychologist may work for the state, but he/she will not be
employed by the DHS in a position with duties that previously were performed by the
Department of Mental Health and Developmentasabilities.

When should | hear about a hearing?

The Court is required to schedule a hearing within 120 days from the date it receives your
petition.

What do | do if a hearing is not scheduled within 120 days?
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If you do not hear from the Court within 12[ays, you may contact the Guardianship and
Advocacy Commission. See the attachment at the end of this packet for the addresses and
phone numbers of offices near you.
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SECTION MEORENSIC OUTPATIENT PROCEDURES

This section covers the Forensic Outpatienbcedures dealing with UST or NGRI patients who
do not require inpatient hospitalization.

Sample Forensic Outpatient Reports are in Appehdix
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FORENSIC OUTPATIENT PROCEDURES

A.

Court Refers Forensic Outpatient to the lllindepartment of Human Services

Attorney (i.e., Public Defender/Private Attorney or S@téttorney) contacts Ray S. Kim, Ph.D. at
847-742-1040 x3360 or 708387301 for instructions in referring a defendant (i.e., UST or NGRI) for
an outpatient evaluation.

. Attorney is instructed to mail or fax pertinent court materials.

1. Court order adjudicating legal status (i.e., UST or NGRI), referring defendant to the lllinois
Department of Human Services, and requesting an evaluation to be conducted on an outpatient
basis.

2. Psychiatric/Psychological Report evaluating defendant as Unfit to Stand Trial or Not Guilty By
Reason of Insanity.

3. Police Report regarding the index offense.

4. Current telephone number and address of defendant.

. Schedule Appointment with Defendant

Call defendant and schedule an appointment at Madden Mental Health Center,
1200 South First Avenue, Hines, lllinois 60141, Elgin Mental Health Center, 750
South State Street, Elgin, Illinois 60123, or other DHS facility.

If the defendant has no telemime, send a letter with appointment information (i.e., date, time,
place, etc.) to the defendant, Public Defender/Private Attorney, and Stéttorney.

. If the defendant fails to attend the appointment, send letter to court (i.e., Judge, Public

DefenderPrivate Attorney, and Sta@ Attorney) notifying them of the defenda®tnoncompliance.
Evaluate Defendant

Inform defendant of the nonconfidential nature of the evaluation.

Interview defendant using the outpatient evaluation outline.

Notify defendant that a community agency will be in contact to schedule an intake appointment
(unless defendant is already receiving treatment services).
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D. If defendant is receiving services from a private agency, get release of information form signed.
E. Encourage compliance with treatment recommendations.

F. Answer any questions defendant may have.

IV. Link Defendant with Appropriate Community Agency

A. Mentally lll and/or Substance Abuser.

Identify community agency through the Geocode Book.

ContactNetwork Manager if problems identifying appropriate agency.

Forward court materials and outpatient evaluation outline to identified agency.

Request agency to schedule intake appointment with defendant.
Provide consultation services if necessary.

arwpdPE

B. Developmentally Disabled.

1. Forward court materials and outpatient evaluation outline to Tammie Benjamin
at 312814-8338.
2. Ms. Benjamin identifies community agency and arranges appropriate services.

V. Complete the 30 Day Court Report
Verify that déendant attended intake appointment at community agency.

Finalize treatment plan with identified agency (i.e., treatment modalities, treatment supervisor,
psychiatrist, counselor, case manager, etc.).

Notify treatment agency that staff must supervise ttefendant and send progress reports to the court
(i.e., every 90 days).

Prepare court report with treatment recommendations.

Once completed, court report sent to the Judge, Public Defender/Private Attorney,
State® Attorney, and treatment agency.

VI. Monitor Outpatients in the Community

A. Contact community agency and remind agency to submit a progress report prior to next status
hearing.

B. Provide technical support if needed.



105

SECTION WIAXIMUM SECURITY REFERRAL

This section prades the criteria angbrocedure toDHS staff for referring a patient who is
presenting behavior management problems to Chester Mental Health Center. There is also a
copy of the Chester Referral Forfrhis Section outlines a Diiffernal procedure for triage and
transfer.
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FCORENSIC SERVICE CHESTER MHC EMERGENCY REFERRAL PROCEDURES

Referral Initiation

State hospital staff refers a Management case for transfer to Chester MHC by completing the Chester
Referral Form (see below) and faxing emailing it to the Forensic DirectoFhe referral form must be
signed by the referring hospital Medical Director.

Review Panel
The Director of Forensic Services convenes a panel that includes the Forensic Director, DMH Medical Director
2NJ RSaA3AYSSFT FYyR !'a4a20A1GS C2NByaAO 5ANBOG2NI | yRX
1.) Reviews the referral information,
2.) Schedules a phone review with the referring facility within 8 hours.
(*A Designee is a nereferring hospital Medical Director identified to replace the Medical Director when
he/she is unavailable)
If deemed necessary by any panel member, the Director of Forensic assigns the case to Metro Forensic staff
for an onsite review.
Metro staff may conduct a review without being requested if they receive a written referral request directly
from a Metro area bspital or Elgin Hospital Medical Director.
After an onsite review is conducted, the reviewer shares their findings & recommendation with the Forensic
Director or designee, DMH Medical Director, or Associate Forensic Director. The transfer may be agiproved
this point or a phone meeting will be scheduled with the referring facility to further review the transfer.

On-site Review Procedure
1. Staff reviews referral form 6. Complete risk assessment
H O {GFrFF 3284a | (Eactorsto considgr
3. Review chart - Why referred to Chester MHC?
4. Interview staff - Staff/Patient injury (i.e., severity, frequency, etc.)?
. . - Restraints (i.e., length, frequency, etc.)?
5. Interview patient - Any insight?
- History of violence?
-tFiASyiQa Ot AyAOlLt O2yRAGA
- Exhausted medication options?
- Tried behavioral program?

Review Process with Referring Hospital

The Director of Forensic Services and panel members review the case witifeh@ng facility (If the entire

panel is not available the review process can continue with any available panel member)

After the review with facility staff the panel or panel member will decide whether a transfer to Chester MHC
is warranted and informhte facility staff immediately.

If a transfer is approved the panel or panel member will inform the requesting facility and Chester, MHC by e
mail to coordinate the transfer as an emergency transfer within 48 hours.

Emergency Transfer without a PanBeview.

If a behavior management problem (i.e., attempted elopement, *serious injury caused by a weapon or object
used as a weapon, arson, sexual assault) occurs after central office normal working hours (5:00PM), or on
holidays or weekends, the Director of ForenServices or Department Medical Director shouldbetacted
immediately to approve apxpeditedemergency transfer to Chester based on a phone review of the

incident.

Both the cell and home numbers of the Forensic and Medical are listed af&ezitity for 24hr emergency
contacts during holidays and weekends.

*Life threatening and/or needing immediate medical attention.
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REQUEST FOR TRANSFER TO THE CHESTER MENTAL HEALTH CENTER

REQUESTING FAGILIT DATE:
RECIPIENTS NAME: DOB & AGE:
ADMISSION DATE: DMH/DD ID#:
UNIT: DOCKET_#

REFERRING FACILITY DIREBCARPIFROVAL (if needed):
REFERRING MEDICARECT@RAPPROVAL:

NAME OF TREATING PSYCHIATRI PHONE#
NAME OF COORDINATINGRAPIST/CASEWORKER: PHONE #

LEGAL STATUS:
ADMISSION STATUS AND CIRCUMSTANCES:

CURRENTDIAGNOSIS
AXis I:

AXxis Il

Axis I

RATIONALE FOR REQUEST FOR TRANSFER TO CHESTER:

ATTEMPTED INTERVENTIONS:

EXPECTED BENEFIT OF HERNSO CHESTER AND CRITERIA FOR RETURN TO REFERRINC
FACILITY (SPECIFICALLY WHAT BEHAVIORAL/CLINICAL CHANGHEEMWOOLDCCUR
PRIOR TO RETURN):

HISTORY OF PSYCHIATRIC TREATMENT (ADMISSION & DISCHARGEACATHE 3ND
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MEDICATION HISTORY:

CURRENT MEDICATION REGIMEN, RATIONALE AND RESPONSE:

IS MEDICATION IN THERAPEUTIC RANGES NO
ANY ADVERSE EFFECTNES NO
DESCRIBE

MEDICAL HISTORY

CURRENT MEDICAL STAAbMSmedical issues Chester staff should be aware of):

ACCOUNTING OF THE MOST SERIOUS EVENT THAT TRIGGERED THIS REFERRAL: (TO
FULLEST EXTENT POSSIBLE PLEASE PROVIDE AS MUCHDEOKMIREBTEOBJIECTIVE
INFORMATION)

Apparent pregitants/antecedents to the act?

What verbal expression and behaviors suggest possible motive(s)/ purpose(s) for the act?

What were the circumstances? (Date, time of day, social environment, physical setilieyi)

What specific aggressive and other accompanying behaviors were shown?

What were the resulting injuries/damages

What kind of emotions were displayed before and after the act?
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Other Factorgo Consider:
Previous tx history/medications/interventions:

Trauma History:

Vulnerabilities to a Chester placement:

Previous Forensic History:

HISTORY OF OTHER VIOLENT BEHAVIOR:

CRIMINAL HISTORY (DATES, CHARGES, CONVICTIONS, DISPOSITIONS):

CHRONOLOGY OF RESTRAINT AND SECLUSION DURING CURRENT INPATIENT ST

COMMUNITY CONTACT:

METRO FORENSIC REVIBBNEOMMENTS AND CONCLUSIONS:

SIGNATURE OF REFERRING PERSON

REFERRAL PROCEDURES:
All REFERRING FACILALEASE SCAN OR FAX COPY OF COMPLETED REFERRAL FORM TO:

DR. ANDERSON FREEMAN DR.SHARON COLEMAN

DIRECTOR FORENSIC BUREAU ASSOCIATE DIRECTOR, FORENSIC BURE
anderson.freeman@illinois.gov sharon.coleman@illinois.gov

OFFICE PHONE (312)-2646 OFFICE PHONE (312)-8299

FAX (312) 814832 FAX (312) 814832
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IF YOU HAVE DIFFICULTY CONTACTING DR. FREEMAN OR DR. COLEMAN, PLEASE CONTAC"
AVAILABLE CHICAGO METRO STAFF PERSON FOR ASSISTANCE

Dr. TIMA SMITH 7083387015
BOB HAVENBCSW 847-742-3368
CARLA JOINEERRODLCSW 7083387002

DURING NORMAL WEEK DAY HOURS ALL REFERRALS FROM METRO AREA FACILITIES (Ch
Read, Elgin & Madden) WILL BE REVIEWED AT THE REFERRING FACILITY SITE BY METRO S’
WITHIN 48 HOURS, AND APPROVAL FOR TRANSFER WILL BE MADE BY THE CHIEF OF ME
FORENSIC SERVICES.

CHESTER SHOULD BE CONTACTED DIRECTLY FOR EMERGENCY REFERRALS OCCURRI
WEEKENDS, HOLIDAYS, OR EVENINGS IF THE PATIENT CANNOT BE MANAGED WI
9a9wD9b/, t{,/1L!'¢wL/ twh/95!'w9{ !be¢L[ a9¢wh
CONTACT NUMBER(618) 82@571, (618) 828229/FAX.
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SECTIONI: SEXUALLY VIOLENT PERSONSEANIASLY DANGEROUS PERSONS

This section consists of the Sexually Violent Persons Commitment Act and referral form and the
Sexually Dangerous Persons Astith acts attempto deal with a similar population by

creating a civil commitment process that requires that its elements be proved beyond a
reasonable doubt.

The Sexually Violent Persons Commitment Act requires the petitioner to prove that the person
committed a prioract of sexual violence and is predisposed to commit further acts of sexual
violence due to a mental disordeihe petition is filed at the end of an individual's sentence in
the Department of Corrections, their period of confinement with the Departmertiwinan
Services after being adjudicated not guilty by reason of insanity or the end of their confinement
in the Department of Juvenile Justick eachsituation the respective Department is required

to assess the person to determine if the person meétsdriteria for commitment under the
Sexually Violent Persons Commitment Athereferral form is used by the Department of
Human Services when it determines that the person meets the critéfrthe court determines

that the person meets the criterithe court would send the person to the Treatment and
Detention Facility operated by the Departmenttdfiman Services. (SEE Appendlix K

The Sexually Dangerous Persons Act requires the petitioner to prove that the person committed
a prior act of sexual vience and is predisposed to commit further acts of sexual violence due

to a mental disorder.Unlike the Sexually Violent Persons Commitment Act, the petition is filed
simultaneously with the filing of another criminal charge and is a civil commitmemhatiee

to a criminal convictionThe committed person is placed in the custody of the Departnoént
Corrections. (SEE Appendjx L
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SEXUALLY VIOLENT PERSONS REFERRAL FORM

* Referral to be made for patients acquitted Not Guilty by Reason of Insanity for a sex offense prior to
any request for ofgrounds privilege, conditional release, or absolute discharge (no less than four
months prior to their conditional release or disuige). Current DHS policgnly allows for evaluations

of NGRI patients with a sex offense.

Patien@ Name: DHS #:
Date of Birth: Age: Sex:
Race: Primary Language: Docket #

Criminal Charge(s):
Police Report Summary:

Legal Status Privileges:
Admission Date: Thiem Date: LOS:
Transfers:

Prior Sexual Offenses:
Behavior While Hospitalized (e.g., sexually inappropriate behavior):

Current Mental Status:

_Diagnoses:
Axis I

Axis Il

Axis lll:

Risk Assessment:
Danger to Self A Suicidal Ideation A SelfInjurious Behavior

Severe Moderate___ Mild None

Danger to OthersA Homicidal Ideation A Physical Aggression
Severe Moderate___ Mild None

Sexual Dangerousness:

Severe Moderate___ Mild None

Other Risk Factors

Elopement___ Setting Fires Other

Comments:

Requesting Facility: Psychiatrist:
Caseworker: Phone #:

Hospit f ! RYAYAAGNI G§2NR& | LIINRPDAE:f Y
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SECTION VII: ILLINOI$BIRDER REGISTRATION ACTS

This section consists ofher lllinois Offender Registration Acts including the Sex Offender
Registration Act, the Arsonist Registration Actl the Murderer and Violent Offender Against
Youth Registration Act. When an arsonist, sex offender, sexual predator, first degree murder of
an adult or violent offender against youth is discharged from the Department of Human
Services (DHS) Center/Progr# is the policy of DHS that the Center/Program shall inform the
individual and/or guardian of the individual of his or her responsibility to register under the
Arsonist Registration Act, Sex Offender Registration Act, or Murderer and Violence against
Yauth Registration Act.
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PROCEDURES

I. When a sex offender, sexual predator, first degree murder of an adult or violent offender against
youth is to be discharged from a Department of Human Services (DHS) Center/Program, the
Center/Program shall:

At NA2N) 62 RAAOKINBS 2N NBEtSIFaSs 2NJ LINA2N) G2 | O2
the Center/Program shall inform and explain to the individual his or her duty to register and the
procedure to register under th&ex Offender Registrain Act or the Murder and Violent Offender

Against YouthAct & NXBIjdZA NBR F2NJ 6KS AYRAGARIZ f Qa 2FFSyasSo

B. Inform the individual that if he or she establishes a residence outside of the State of Illinois, is
employed outside the State of lllinois, or attensishool outside the State of lllinois, he or she must
register in the new state within 10 days after establishing such residence, accepting employment or
attending school in the new state.

C. If the individual is to be placed on Conditional Release, expdaihet service provider the need for
the individual to maintain the appropriate offender registration and document the request for the
service provider to assist the individual in maintaining registration.

D. Require the individual to read and sign tBex Offiender Registration Act Notification Form (ISP 4
84e) provided by the lllinois State Police. This form states that the duty to register and the procedure
for registering have been explained, and the individual understands the duty to register and the
procedure for registration;

E. Obtain the address where the individual expects to reside after discharge, and record the address on
the form;

F. Give one (1) copy of th&ex Offender Registration Act Notification form (ISP84e) to the
individual, service provINE 3 dzZt NRAIF yX LX I OS 2yS O02L®R Ay GUKS Ay
GKS /b YR FT2NBINR gAGKAY GKNBS 600 RlI&a (K 2N
Illinois State Police S.O.R.T;

II. When an arsonist is to be dischargiedm a Department of Human Services (DHS) Center/Program,
the Center/Program shall:

At NA2N) G2 RAAOKINBS 2NJ NBfSFaSsT 2NJLINA2NI G2 | O2c
inform and explain to the individual his or her duty to registed éhe procedure to register under the
Arsonist Registration A& | & NXBIljdzANBR F2NJ KS AYRAQGARdIzZ t Qa 2FFS

B. Inform the individual that if he or she establishes a residence outside of the State of lllinois, is
employed outside the State of Illinois, or attends school outside the State of Illinois, he or she must
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register in the new state within 10 days after dsliahing such residence, accepting employment or
attending school in the new state.

C. Ifthe individual is to be placed on Conditional Release, explain to the service Provider the need for
the individual to maintain the appropriate offender registration atmtument the request for the
service provider to assist the individual in maintaining registration.

D. All arsonist discharges to the City of Chicago are required to register in person with their local Police
Department.

E For Arsonists discharged to resides other than in the City of Chicago, DHS sha# Hasrindividual

complete theNotification of the Discharge and NGRI Individual Chargechveih Arson Offices

(APPENDIX,Iand forward a copy to the appropriate law enforcement agencies, the servicédprov

G§KS AYRAGARIZ t Qad YSRAOIf NBO2NR YR (G4KS 51 { / NAYA

Ill. The DHS Victim Notification Coordinator shall be notified at least seven (7) days prior to the
discharge of individuals who are required to register under the provisiotieohrsonist Registration
ACT, Sex Offender Registration Aat,Murderer and Violent Offender Against Youth Registration Act.

IV. If there are questions concerning to whom and when the Arsonist Registration Act, Sex Offender
Registration Act and the Murderer andblént Offender Against Youth Registration Act apply, the

/ SYGSNkt N2INI Y akKz2dzZ R O2ydal Ot AdGa FaaA3aySR Fddz2Ny
State Police S.O.R.T.
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APPENDIX A

FITNESS FOR TRIAL, TO PLEAD OR TO BE SENTENCED
(725ILCS 5/104

Section 10410. Presumption of Fitness. Fitness Standard.

A defendant is presumed to be fit to stand trial or to plead, and be sentenced. A defendantis
unfit if, because of his mental or physical condition, he is unable to understanthtiee and
purpose of the proceedings against him or to assist in his defense.

Section 10411. Raisingssue; Burden; Fitness Motions.

(&) The issue of the defendant's fitness for trial, to plead, or to be sentenced may be raised by
the defense, the Sta or the Court at any appropriate time before a plea is entered or before,
during, or after trial. When bona fidedoubt of the defendant's fitness is raised, the court

shall order a determination of the issue before proceeding further.

(b) Upon requst of the defendant that a qualified expert be appointed to examine him or her

to determine prior to trial if @ona fidedoubt as to his or her fitness to stand trial may be

raised, the court, in its discretion, may order an appropriate examination. Mewao order
entered pursuant to this subsection shall prevent further proceedings in the case. An expert so
appointed shall examine the defendant and make a report as provided in Sectielb104pon

the filing with the court of a verified statement eérvices rendered, the court shall enter an

order on the county board to pay such expert a reasonable fee stated in the order.

(c) When @ona fidedoubt of the defendant's fithess has been raised, the burden of proving
that the defendant is fit by a pponderance of the evidence and the burden of going forward

with the evidence are on the State. However, the court may call its own witnesses and conduct
its own inquiry.

(d) Following a finding of unfitness, the court may hear and rule on any preiotabn or

motions if the defendant's presence is not essential to a fair determination of the issues. A
motion may be reheard upon a showing that evidence is available which was not available, due
to the defendant's unfitness, when the motion was firstcaked.

Section 10412. Right to Jury.

The issue of the defendant's fithess may be determined in the first instance by the court or by a
jury. The defense or the State may demand a jury or the court on its own motion may order a
jury. However, when thessue is raised after trial has begun or after conviction but before
sentencing, or when the issue is to be determined under Sectio200zr 10427, the issue

shall be determined by the court.
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Section 10413. Fitness examination.

(&) When the issue of fithess involves the defendant's mental condition, the court shall order
an examination of the defendant by one or more licensed physicians, clinical psychologists, or
psychiatrists chosen by the courilo physician, clinical psyalogist or psychiatrist employed

by the Department of Human Services shall be ordered to perform, in his official capacity, an
examination under this Section.

(b) If the issue of fitness involves the defendant's physical condition, the dwalHappoint
one or more physicians and in addition, such other experts as it may deem appropriate to
examine the defendant and to report to the court regarding the defendant's condition.

(c) An examination ordered under this section shall be giveneaplfice designated by the
person who will conduct the examination, except that if the defendant is being held in custody,
the examination shall take place at such location as the court dirétsexaminations under

this Section shall be ordered to tak&ape at facilities operated by the Department of Human
Services If the defendant fails to keep appointments without reasonable cause or if the
person conducting the examination reports to the court that diagnosis requires hospitalization
or extended obervation, the court may order the defendant admitted to an appropriate facility
for an examination, other than a screening examination, for not more than 7 days. The court
may, upon a showing of good cause, grant an additional 7 days to complete theneiami

(d) Release on bail or on recognizance shall not be revoked and an application thereof shall not
be denied on the grounds that an examination has been ordered.

(e) Upon request by the defense and if the defendant is indigent, the court mayrapino

addition to the expert or experts chosen pursuant to subsection (a) of the Section, a qualified
expert selected by the defendant to examine him and to make a report as provided in Section
104-15. Upon filing with the court of a verified statemeaftservices rendered, the court shall
enter an order on the county board to pay such expert a reasonable fee stated in the order.

Section 10414. Use of Statements Made During Examination or Treatment.

(a) Statements made by the defendant and inforroatgathered in the course of any
examination or treatment ordered under Section 103, 10417 or 10420 shall not be

admissible against the defendant unless he raises the defense of insanity or the defense of
drugged or intoxicated condition, in which eathat shall be admissible only on the issue of
whether he was insane, drugged, or intoxicated. The refusal of the defendant to cooperate in
such examinations shall not preclude the raising of the aforesaid defenses but shall preclude
the defendant from dfering expert evidence or testimony tending to support such defenses if
the expert evidence or testimony is based upon the expert's examination of the defendant.
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(b) Except as provided in paragraph (a) of this Section, no statement made by the defiendant
the course of any examination or treatment ordered under Section11®410417 or 10420

which relates to the crime charged or to other criminal acts shall be disclosed by persons
conducting the examination or the treatment, except to members of theneining or treating
team, without the informed written consent of the defendant, who is competent at the time of
giving such consent.

(c) The court shall advise the defendant of the limitations on the use of any statements made
or information gatheredn the course of the fitness examination or subsequent treatment as
provided in this Section. It shall also advise him that he may refuse to cooperate with the
person conducting the examination, but that his refusal may be admissible into evidence on the
issue of his mental or physical condition.

Section 10415. Report.
(&) The person or persons conducting an examination of the defendant, pursuant to paragraph
(a) or (b) of Section 1643 shall submit a written report to the court, the Statand the
defense within 30 days of the date of the order. The report shall include:

(1) A diagnosis and an explanation as to how it was reached and the facts upon which it is
based:

(2) A description of the defendant's mental or physical disabilignyf its severity; and an
opinion as to whether and to what extent it impairs the defendant's ability to understand the
nature and purpose of the proceedings against him or to assist in his defense, or both.

(b) If the report indicates that the defendais not fit to stand trial or to plead because of a
disability, the report shall include an opinion as to the likelihood of the defendant attaining
fitness within one year if provided with a course of treatment. If the person or persons
preparing the reprt are unable to form such an opinion, the report shall state the reasons
therefore. The report may include a general description of the type of treatment needed and
of the least physically restrictive form of treatment therapeutically appropriate.

(c) The report shall indicate what information, if any contained therein may be harmful to the
mental condition of the defendant if made known to him

Section 10416. Fitness Hearing.

(&) The court shall conduct a hearing to determine the issue of thendafd's fithess within

45 days of receipt of the final written report of the person or persons conducting the
examination or upon conclusion of the matter then pending before it, subject to continuances
allowed pursuant to Section 1341 of this Act.
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(b) Subject to the rules of evidence, matters admissible on the issue of the defendant's fitness
include, but are not limited to, the following:
(1) The defendant's knowledge and understanding of the charge, the proceedings, the
consequences of a plea, judgnt or sentence, and the functions of the participants in the
trial process;
(2) The defendant's ability to observe, recollect and relate occurrences, especially those
concerning the incidents alleged, and to communicate with counsel,

(3) The defendatrs social behavior and abilities; orientation as to time and place;
recognition of persons, places and things; and performance of motor processes.

(c) The defendant has the right to be present at every hearing on the issue of his fithess. The
defendants presence may be waived only if there is filed with the court a certificate stating
that the defendant is physically unable to be present and the reasons there for. The certificate
shall be signed by a licensed physician who, within 7 days, has exaimieefendant.

(d) On the basis of the evidence before it, the court or jury shall determine whether the
defendant is unfit to stand trial or to plead. If it finds that the defendant is unfit, the court or
the jury shall determine whether there is substial probability that the defendant, if provided
with a course of treatment, will attain fitness within one year. If the court or the jury finds that
there is not a substantial probability, the court shall proceed as provided in SecticB3L04

sud probability is found or if the court or the jury is unable to determine whether a substantial
probability exists, the court shall order the defendant to undergo treatment for the purpose of
rendering him fit. In the event that a defendant is orderedutwlergo treatment when there

has been no determination as to the probability of his attaining fitness, the court shall conduct
a hearing as soon as possible following the receipt of the report filed pursuant to paragraph (d)
of Section 10417, unless the daring is waived by the defense, and shall make a determination
as to whether a substantial probability exists.

(e) An order finding the defendant unfit is a final order for purposes of appeal by the State or
the defendant.

Section 10417. Commitment for Treatment; Treatment Plan.

(a) If the defendant is eligible to be or has been released on bail or on his own recognizance,
the court shall select the least physically restrictive form of treatment therapeutically
appropriate and consistd with the treatment plan.

(b) If the defendant's disability is mental, the court may order him placed for treatment in the
custody of the Department of Human Services, or the court may order him placed in the
custody of any other appropriate public or private mental health faailitjreatment program
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which has agreed to provide treatment to the defendant. If the defendant is placed in the
custody of the Department of Human Services, the defendant shall be placed in a secure setting
unless the court determines that there are compwail reasons why such placement is not
necessary. During the period of time required to determine the appropriate placement the
defendant shall remain in jail. If upon the completion of the placement process the Department
of Human Services determines ththe defendant is currently fit to stand trial, it shall

immediately notify the court and shall submit a written report within 7 days. In that
circumstance the placement shall be held pending a court hearing on the Department's report.
Otherwise, upon comption of the placement process, the sheriff shall be notified and shall
transport the defendant to the designated facility. The placement may be ordered either on an
inpatient or an outpatient basis.(c) If the defendant's disability is physical, tloeid may

order him placed under the supervision of the Department of Human Services which shall place
and maintain the defendant in a suitable treatment facility or program, or the court may order
him placed in an appropriate public or private facilitytr@atment program which has agreed

to provide treatment to the defendant. The placement may be ordered either on an inpatient

or an outpatient basis.

(d) The clerk of the circuit court shall transmit to the Department, agency or institution, if any,
to which the defendant is remanded for treatment, the following:
(1) a certified copy of the order to undergo treatment;

(2) the county and municipality in which the offense was committed.
(3) the county and municipality in which the arrest took plaaed
(4) all additional matters which the Court directs the clerk to transmit.

(e) Within 30 days of entry of an order to undergo treatment, the person supervising the
defendant's treatment shall file with the court, the State, and the defense arteggssessing

the facility's or program's capacity to provide appropriate treatment for the defendant and
indicating his opinion as to the probability of the defendant's attaining fithess within a period of
one year from the date of the finding of unfitnesH the report indicates that there is a
substantial probability that the defendant will attain fitness within the time period, the
treatment supervisor shall also file a treatment plan which shall include:

(1) A diagnosis of the defendant's disaljlit
(2) A description of treatment goals with respect to rendering the defendant fit, a

specification of the proposed treatment modalities, and an estimated tainle for
attainment of the godd,;
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(3) An identification of the person in charge of supging the defendant's treatment.

Section 10418. Progress Reports.
(a) The treatment supervisor shall submit a written progress report to the court, the State, and

the defense:

(1) Atleast 7 days prior to the date for any hearing on the issue afdfendant's fitness;
(2) Whenever he believes that the defendant has attained fitness;

(3) Whenever he believes that there is not a substantial probability that the defendant will
attain fitness, with treatment, within one year from the date of theginal finding of
unfitness.

(b) The progress report shall contain:

(1) The clinical findings of the treatment supervisor and the facts upon which the findings
are based;

(2) The opinion of the treatment supervisor as to whether the defendantktamed
fitness or as to whether the defendant is making progress, under treatment, toward
attaining fitness within one year from the date of the original finding of unfitness;

(3) If the defendant is receiving medication, information from the presagiphysician
indicating the type, the dosage and the effect of the medication on the defendant's
appearance, actions and demeanor.

(c) Whenever the court is sent a report from the supervisor of the defendant's treatment
under paragraph (2) cfubsection(a) of this Section, the treatment provider shall arrange
the court for the return of the defendant to the county jail before the time frame specifiec
subsection (a) of Section

104-20. This subsection (c) is inoperative on andralanuary 1, 2014.
(Source: P.A. 81217.)

Section 10419. Records.
Any report filed of record with the court concerning diagnosis, treatment or treatment plans
made pursuant to this Article shall not be placed in the defendant's court record but shall be
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maintained separately by the clerk of the court and shall be aVailably to the court or an
appellate court, the State and the defense, a facility or program which is providing treatment to
the defendant pursuant to an order of the court or such other persons as the court may direct.

Section 10420. NinetyDay Hearing; Continuing Treatment.

(a) Upon entry or continuation of any order to undergo treatment, the court shall set a date for
hearing to reexamine the issue of the defendant's fitness not more than 90 days thereafter. In
addition, whenever the court receives a report from the supewis the defendant's

treatment pursuant to subparagraph (2) or (3) of paragraph (a) of Sectior180dhe court

shall forthwith set the matter for a first hearing withirl 23 days unless good cause is
demonstrated why the hearing cannot be held. On tlae set or upon conclusion of the

matter then pending before it, the court, sitting without a jury, shall conduct a hearing, unless
waived by the defense, and shall determine:

(1) Whether the defendant is fit to stand trial or to plead; and if not,

(2) Whether the defendant is making progress under treatment toward attainment of
fitness within one year from the date of the original finding of unfitness.

(b) If the court finds the defendant to be fit pursuant to this Section, the court shall set the
matter for trial; provided that if the defendant is in need of continued care or treatment and
the supervisor of the defendant's treatment agrees to continue to provide it, the court may
enter any order it deems appropriate for the continued care or tneant of the defendant by
the facility or program pending the conclusion of the criminal proceedings.

(c) If the court finds that the defendant is still unfit but that he is making progress toward
attaining fitness, the court may continue orodlify its original treatment order entered

pursuant to Section 1047.

(d) If the court finds that the defendant is still unfit and that he is not making progress toward
attaining fitness such that there is not a substantial probability that he willrafiness within

one year from the date of the original finding of unfitness, the court shall proceed pursuant to
Section 1043. However, if the defendant is in need of continued care and treatment and the
supervisor of the defendant's treatment agreesdontinue to provide it, the court may enter
any order it deems appropriate for the continued care or treatment by the facility or program
pending the conclusion of the criminal proceedings.

Section 10421. Medication
(&) A defendant who is receivipgychotropic drugs shall not be presumed to be unfit to stand
trial solely by virtue of the receipt of those drugs or medications.
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(b) Whenever a defendant who is receiving medication under medical direction is transferred
between a place of custody ardtreatment facility or program, a written report from the
prescribing physician shall accompany the defendant. The report shall state the type and
dosage of the defendant's medication and the duration of the prescription. The chief officer of
the placeof custody or the treatment supervisor at the facility or program shall insure that such
medication is provided according to the directions of the prescribing physician or until
superseded by order of a physician who has examined the defendant.

Section104-22. Trial with special provisions and assistance

(&) On motion of the defendant, the State or on the court's own motion, the court shall
determine whether special provisions or assistance will render the defendant fit to stand trial
as defined in S¢ion 104-10.

(b) Such special provisions or assistance may include but are not limited to:

(1) Appointment of qualified translators who shall simultaneously translate all testimony at
trial into language understood by the defendant.

(2) Appointmenbf experts qualified to assist a defendant who because of a disability is
unable to understand the proceedings or communicate with his or her attorney.

(c) The case may proceed to trial only if the court determines that such provisions or assistance
compensate for a defendant's disabilities so as to render the defendant fit as defined in Section
104-10. In such cases the court shall state for the record the following:

(1) The qualifications and experience of the experts or other persons appoinfFd\imle
special assistance to the defendant;

(2) The court's reasons for selecting or appointing the particular experts or other persons to
provide the special assistance to the defendant;

(3) How the appointment of the particular expert or other pars will serve the goal of
rendering the defendant fit in view of the appointee's qualifications and experience, taken

in conjunction with the particular disabilities of the defendant; and

(4) Any other factors considered by the court in ajoping that individual.

Section 10423. Unfit defendants.
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Cases involving an unfit defendant who demands a discharge hearing or a defendant who
cannot become fit to stand trial and for whom no special provisions or assistance can
compensate for his digality and render him fit shall proceed in the following manner:

(&) Upon a determination that there is not a substantial probability that the defendant will

attain fitness within one year from the original finding of unfitness, a defendant oatioeney

for the defendant may move for a discharge hearing pursuant to the provisions of Section 104
25. The discharge hearing shall be held within 120 days of the filing of a motion for a discharge
hearing, unless the delay is occasioned by the defahda

(b) If at any time the court determines that there is not a substantial probability that the
defendant will become fit to stand trial or to plead within one year from the date of the original
finding of unfitness, or if at the end of one year fronatllate the court finds the defendant

still unfit and for whom no special provisions or assistance can compensate for his disabilities
and render him fit, the State shall request the court:

(1) To set the matter for hearing pursuant to Section-284nless a hearing has already
been held pursuant to paragraph (a) of this Section; or

(2) To release the defendant from custody and to dismiss with prejudice the charges
against him; or

(3) To remand the defendant to the custody of the Department ahbiu Services and

order a hearing to be conducted pursuant to the provisions of the Mental Health and
Developmental Disabilities Code, as now or hereafter amended. The Department of Human
Services shall have 7 days from the date it receives the defendamepare and file the
necessary petition and certificates that are required for commitment under the Mental
Health and Developmental Disabilities Code. If the defendant is committed to the
Department of Human Services pursuant to such hearing, the tawihg jurisdiction over

the criminal matter shall dismiss the charges against the defendant, with the leave to
reinstate. In such cases the Department of Human Services shall notify the court, the
State's attorney and the defense attorney upon the digglesof the defendant. A former
defendant so committed shall be treated in the same manner as any other civilly committed
patient for all purposes including admission, selection of the place of treatment and the
treatment modalities, entitlement to rightand privileges, transfer, and discharge. A
defendant who is not committed shall be remanded to the court having jurisdiction of the
criminal matter for disposition pursuant to subparagraph (1) or (2) of paragraph (b) of this
Section.
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(c) If the defendanis restored to fithess and the original charges against him are reinstated,
the speedy trial provisions of Section 183hall commence to run.

Section 10424. Time Credit.

Time spent in custody pursuant to orders issued under SectiorlT@F 10420 or pursuant to
a commitment to the Department of Human Services following a finding of unfitness or
incompetency under prior law, shall be credited against any sentence imposed on the
defendant in the pending criminal case or in any other @ggng out of the same conduct.

Section 10425. Discharge hearing.

(a) As provided for in paragraph (a) of Section-284nd subparagraph (1) of paragraph (b) of
Section 10423 a hearing to determine the sufficiency of the evidence shall be heldh Suc
hearing shall be conducted by the court without a jury. The State and the defendant may
introduce evidence relevant to the question of defendant's guilt of the crime charged.

The court may admit hearsay or affidavit evidence on secondary matters suektanony to
establish the chain of possession of physical evidence, laboratory reports, authentication of
transcripts taken by official reporters, court and business records, and public documents.

(b) If the evidence does not prove the defendant guileyond a reasonable doubt, the court
shall enter a judgment of acquittal; however nothing herein shall prevent the State from
requesting the court to commit the defendant to the Department of Human Services under the
provisions of the Mental Health ancel2elopmental Disabilities Code.

(c) If the defendant is found not guilty by reason of insanity, the court shall enter a judgment of
acquittal and the proceedings after acquittal by reason of insanity under Seclieh df the
Unified Code of Correctiorshall apply.

(d) If the discharge hearing does not result in an acquittal of the charge the defendant may be
remanded for further treatment and the one year time limit set forth in Section-2B4hall be
extended as follows:

(1) If the most serious chaegupon which the State sustained its burden of proof was a Class 1 or
Class X felony, the treatment period may be extended up to a maximum treatment period of 2
years; if a Class 2, 3, or 4 felony, the treatment period may be extended up to a maximdm of 1
months;

(2) If the State sustained its burden of proof on a charge of first degree murder, the
treatment period may be extended up to a maximum treatment period of 5 years.
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(e) Transcripts of testimony taken at a discharge hearing may be admitésibience at a
subsequent trial of the case, subject to the rules of evidence, if the withess who gave such
testimony is legally unavailable at the time of the subsequent trial.

(f) If the court fails to enter an order of acquittal the defendant may apfrean such
judgment in the same manner provided for an appeal from a conviction in a criminal case.

(g) Atthe expiration of an extended period of treatment ordered pursuant to this Section:

(1) Upon a finding that the defendant is fit or can be rexadl fit consistent with Section
104-22, the court may proceed with trial.

(2) If the defendant continues to be unfit to stand trial, the court shall determine whether
he or she is subject to involuntary admission under the Mental HealtlDewtlopmental
Disabilities Code or constitutes a serious threat to the public safety. If so found, the
defendant shall be remanded to the Department of Human Services for further treatment
and shall be treated in the same manner as a civilly commitsgept for all purposes,

except that the original court having jurisdiction over the defendant shall be required to
approve any conditional release or discharge of the defendant, for the period of
commitment equal to the maximum sentence to which the defent would have been
subject had he or she been convicted in a criminal proceeding. During this period of
commitment, the original court having jurisdiction over the defendant shall hold hearings
under clause (i) of this paragraph (2) However, if the dééat is remanded to the
Department of Human Services, the defendant shall be placed in a secure setting unless the
court determines that there are compelling reasons why such placement is not necessary.

If the defendant does not have a current treatmeaiain, then within 3 days of admission under
this subdivision (g)(2), a treatment plan shall be prepared for each defendant and entered into
his or her record. The plan shall include (i) an assessment of the defendant's treatment needs,
(ii) a descriptiorof the services recommended for treatment, (iii) the goals of each type of
element of service, (iv) an anticipated timetable for the accomplishment of the goals, and (v) a
designation of the qualified professional responsible for the implementation optae. The

plan shall be reviewed and updated as the clinical condition warrants, but not less than every
30 days.

Every 90 days after the initial admission under this subdivision (g)(2), the facility director shall
file a typed treatment plan report ith the original court having jurisdiction over the

defendant. The report shall include an opinion as to whether the defendant is fit to stand trial
and whether the defendant is currently subject to involuntary admission, in need of mental
health service®n an inpatient basis, or in need of mental health services on an outpatient
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basis. The report shall also summarize the basis for those findings and provide a current
summary of the 5 items required in a treatment plan. A copy of the report shall bafded

to the clerk of the court, the State's Attorney, and the defendant's attorney if the defendant is
represented by counsel.

The court on its own motion may order a hearing to review the treatment plan. The defendant
or the State's Attorney may regsea treatment plan review every 90 days and the court shall
review the current treatment plan to determine whether the plan complies with the
requirements of this Section. The court may order an independent examination on its own
initiative and shall ordr such an evaluation if either the recipient or the State's Attorney so
requests and has demonstrated to the court that the plan cannot be effectively reviewed by the
court without such an examination. Under no circumstances shall the court be required to
order an independent examination pursuant to this Section more than once each year. The
examination shall be conducted by a psychiatrist or clinical psychologist as defined in Section
1-103 of the Mental Health and Developmental Disabilities Code whotig the employ of

the Department of Human Services.

If, during the period within which the defendant is confined in a secure setting, the court enters
an order that requires the defendant to appear, the court shall timely transmit a copyeof th
order or writ to the director of the particular Department of Human Services facility where the
defendant resides authorizing the transportation of the defendant to the court for the purpose
of the hearing.

(i) 180 days after a defendant is remandedte Department of Human Services, under
paragraph (2), and every 180 days thereafter for so long as the defendant is confined under the
order entered thereunder, the court shall set a hearing and shall direct that notice of the time
and place of the heany be served upon the defendant, the facility director, the State's

Attorney, and the defendant's attorney. If requested by either the State or the defense or if the
court determines that it is appropriate, an impartial examination of the defendant by a
psychiatrist or clinical psychologist as defined in Secti@03 of the Mental Health and
Developmental Disabilities Code who is not in the employ of the Department of Human Services
shall be ordered, and the report considered at the time of the hearlhthe defendant is not
currently represented by counsel the court shall appoint the public defender to represent the
defendant at the hearing. The court shall make a finding as to whether the defendant is:
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(A) subject to involuntary admissi; or
(B) in need of mental health services in the form of inpatient care; or
(C) in need of mental health services but not subject to involuntary admission nor inpatient care.

The findings of the court shall be established by clear amd@inoing evidence and the burden of proof

and the burden of going forward with the evidence shall rest with the State's Attorney. Upon finding by
the court, the court shall enter its findings and an appropriate order.

(i) The terms "subject tmvoluntary admission”, "in need of mental health services in the form of
inpatient care" and "in need of mental health services but not subject to involuntary admission nor
inpatient care" shall have the meanings ascribed to them in clause (d)(3) ars8&#4 of the Unified

Code of Corrections.

(3) If the defendant is not committed pursuant to this Section, he or she shall be released.

(4) In no event may the treatment period be extended to exceed the maximum sentence to which a
defendantwould have been subject had he or she been convicted in a criminal proceeding. For
purposes of this Section, the maximum sentence shall be determined by Se@itrobthe "Unified
Code of Corrections”, excluding any sentence of natural life.

Section D4-26. Disposition of Defendants Suffering Disabilities

(&) A defendant convicted following a trial conducted under the provision of SecticB2L8dall not be
sentenced before a written preentence report of investigation is presented to and considdrg the
court. The presentence report shall be prepared pursuant to Sectioi3s% 53-3 and 53-4 of the

Unified Code of Corrections, as now or hereafter amended, and shall include a physical and mental
examination unless the court finds that the repof prior physical and mental examinations conducted
pursuant to this Article are adequate and recent enough so that additional examinations would be
unnecessary.

(b) A defendant convicted following a trial under Section-204hall not be subject tthe death
penalty.

(c) A defendant convicted following a trial under Section-2P4hall not be sentenced according to the
procedures and dispositions authorized under the Unified Code of Corrections, as now or hereafter
amended, subject to the followg provisions:

(1) The court shall not impose a sentence of imprisonment upon the offender if the court believes that
because of his disability a sentence of imprisonment would not serve the ends of justice and the interests of
society and the offender or thidecause of his disability a sentence of imprisonment would subject the
offender to excessive hardship. In addition to any other conditions of a sentence of conditional discharge or
probation the court may require that the offender undergo treatment aggmiate to his mental or physical
condition.

(2) After imposing a sentence of imprisonment upon an offender who has a mental disability, the
court may remand him to the custody of the Department of Human Services and order a hearing to



129

be conducted pursant to the provisions of the Mental Health and Developmental Disabilities Code,
as now or hereafter amended. If the offender is committed following such hearing, he shall be
treated in the same manner as any other civilly committed patient for all purpesgeept as

provided in this Section. If the defendant is not committed pursuant to such hearing, he shall be
remanded to the sentencing court for disposition according to the sentence imposed.

(3) If the court imposes a sentence of imprisonment upowof@nder who has a mental disability
but does not proceed under subparagraph (2) of paragraph (c) of this Section, it shall order the
Department of Corrections to proceed pursuant to SectieBi8of the Unified Code of Corrections,
as now or hereafter aended.

(4) If the court imposes a sentence of imprisonment upon an offender who has a physical disability,
it may authorize the Department of Corrections to place the offender in a public or private facility
which is able to provide care or treatmefutr the offender’s disability and which agrees to do so.

(5) When an offender is placed with the Department of Human Services or another facility pursuant
to subparagraph (2) or (4) of this paragraph (c), the Department or private facility shall rfwdrdisc

or allow the offender to be at large in the community without prior approval of the court. If the
defendant is placed in the custody of the Department of Human Services, the defendant shall be
placed in a secure setting unless the court determirned there are compelling reasons why such
placement is not necessary. The offender shall accrue good time and shall be eligible for parole in
the same manner as if he were serving his sentence within the Department of Corrections. When
the offender no lmger requires hospitalization, care, or treatment, the Department of Human
Services or the facility shall transfer him, if his sentence has not expired, to the Department of
Corrections. If an offender is transferred to the Department of Correctiond)#partment of

Human Services shall transfer to the Department of Corrections all related records pertaining to
length of custody and treatment services provided during the time the offender was held.

(6) The Department of Corrections shall notify the &é&pent of Human Services or a facility in
which an offender has been placed pursuant to subparagraph (2) or (4) of paragraph (c) of this
Section of the expiration of his sentence. Thereafter, an offender in the Department of Human
Services shall continue be treated pursuant to his commitment order and shall be considered a
civilly committed patient for all purposes including discharge. An offender who is in a facility
pursuant to subparagraph (4) of paragraph (c) of this Section shall be informée Ecility of the
expiration of his sentence, and shall either consent to the continuation of his care or treatment by
the facility or shall be discharged.

Section 10427. Defendants Found Unfit Prior to this Article; Reports: Appointment of Counsel.

(a) Within 180 days after the effective date of this Article, the Department of Mental Health and
Developmental Disabilities (predecessor of the Department of Human Services) shall compile a report on
each defendant under its custody who was found unfilmmompetent to stand trial or to be sentenced

prior to the effective date of this Article. Each report shall include the defendant's name, indictment

and warrant numbers, the county of his commitment, the length of time he has been hospitalized, the
date of his last fithess hearing, and a report on his present status as provided in Sect8.104
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(b) The reports shall be forwarded to the Supreme Court which shall distribute copies thereof to the
chief judge of the court in which the criminal charges everiginally filed, to the state's attorney and

the public defender of the same county, and to the defendant's attorney of record, if any. Notice that
the report has been delivered shall be given to the defendant.

(c) Upon receipt of the report, the @fijudge shall appoint the public defender or other counsel for
each defendant who is not represented by counsel and who is indigent pursuant to Secti8rof ffds
Act, as now or hereafter amended. The court shall provide the defendant's counsel cafly @f the
report.

Section 10428. Disposition of Defendants Fad Unfit Prior to this Article.

(&) Upon reviewing the report, the court shall determine whether the defendant has been in the
custody of the Department of Mental Health and Developmebighbilities (now the Department of
Human Services) for a period of time equal to the length of time that the defendant would have been
required to serve, less good time, before becoming eligible for parole or mandatory supervised release
had he been coneted of the most serious offense charged and had he received the maximum sentence
therefor. If the court so finds, it shall dismiss the charges against the defendant, with leave to reinstate.
If the defendant has not been committed pursuant to the Mdriealth and Developmental Disabilities
Code, the court shall order him discharged or shall order a hearing to be conducted forthwith pursuant
to the provisions of the Code. If the defendant was committed pursuant to the Code, he shall continue
to be treaed pursuant to his commitment order and shall be considered a civilly committed patient for
all purposes including discharge.

(b) If the court finds that a defendant has been in the custody of the Department of Mental Health and
Developmental Disabilégs (now the Department of Human Services) for a period less than that specified
in paragraph (a) of this Section, the court shall conduct a hearing pursuant to Secti@@ 1@4hwith

to redetermine the issue of the defendant's fitness to stand trialooplead. If the defendant is fit, the
matter shall be set for trial. If the court finds that the defendant is unfit, it shall proceed pursuant to
Section 1040 or 10423, provided that a defendant who is still unfit and who has been in the custody

of the Department of Mental Health and Developmental Disabilities (now the Department of Human
Services) for a period of more than one year from the date of the finding of unfitness shall be
immediately subject to the provisions of Section 1ZBl

Section 10429. Conflicts with Mental Health and Developmental Disabilities Code.
In the event of any conflict between this Article and the Mental Health and Developmental Disabilities
Code, the provisions of this Article shall govern.

Section 10430. Notice to LavEnforcement Agencies Regarding Release of Defendants.

(a) Prior to the release by the Department of Human Services of any person admitted pursuant to any
provision of this Article, the Department of Human Services shall give written notice to the Sheriff of the
county from which the defendant was admitteth cases where the arrest of the defendant or the
commission of the offense took place in any municipality with a population of more than 25,000
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persons, the Department of Human Services shall also give written notice to the proper law enforcement
agency 6r said municipality, provided the municipality has requested such notice in writing.

(b) Where a defendant in the custody of the Department of Human Services under any provision of this
Article is released pursuant to an order of court, the clerk ofdineuit court shall, after entry of the

order, transmit a certified copy of the order of release to the Department of Human Services, and the
Sheriff of the county from which the defendiawas admitted. In casewhere the arrest of the

defendant or the ommission of the offense took place in any municipality with a population of more

than 25,000 persons, the Clerk of the circuit court shall also send a certified copy of the order of release
to the proper law enforcement agency for said municipality predithe municipality has requested

such notice in writing.

Section 10431. Defendant in secure setting. Escort by personnel.

No defendant placed in a secure setting of the Department of Human Services pursuant to the
provisions of Sections 164/, 10425 or 10426 shall be permitted outside the facility's housing unit

unless escorted or accompanied by personnel of the Department of Human Services. Any defendant
placed in a secure setting pursuant to this Section, transported to court hearings or ottessagey
appointments off facility grounds by personnel of the Department of Human Services, may be placed in
security devices or otherwise secured during the period of transportation to assure secure transport of
the defendant and the safety of Departmeot Human Services personnel and others. These security
measures shall not constitute restraint as defined in the Mental Health and Developmental Disabilities
Code Nor shall such defendant be permitted any-gfbunds privileges, either with or withouseort

by personnel of the Department of Human Services, or any unsupervisgtband privileges, unless

such offgrounds or unsupervised egrounds privileges have been approved by specific Court Order,
which order may include such conditions on the defent as the court may deem appropriate and
necessary to reasonably assure the defendant's satisfactory progress in treatment and the safety of the
RSTSYRIYyd 2NJ 20KSNE® 2 KSYS@SNJ 0KS 02dzNIi NBOSA @GS
treatment recommending the defendant for any egrounds or unsupervised egrounds privileges, or
placement in a nossecure setting, the court shall set the matter for a first hearing within 21 days unless
good cause is demonstrated why the hearing cannot be held.changes made to this Section by this
amendatory Act of the 96General Assembly are declarative of existing law and shall not be construed
as a new enactment.



132

APPENDIX B
FITNESS SAMPLE COURT ORDERS
List of Orders

The Period Leading up to the FitneBgtermination

1. Order for Fitness Evaluatinimcludes evaluation upontzona fidedoubt and evaluation to see
if abona fidedoubt exists

Upon the Finding that the Defendant is Unfit:

2. Anding of Unfitness with Fitness Expected within 1 YeaiCaddr for Treatment (th
provisions if trier of fact is unable to determine if fitness is expected within 1 yeeddes physical and
mental unfitness

3. Order Upon Initial Finding of Unfitness and with Fitness Not Expected Within: Ng&arThis
finding immediately moves the case to The Extended Period of Treatment

The Initial Period of Treatment:

4. Ninety-Day Hearing Order During the Initial Period of Treatmiertiudes continued
treatment, moving to The Extended Period of Treatment, and resion to fithess

The Extended Period of Treatment:

5. Order at Conclusion of Discharge hearing with Provisions for Acquittal or Extended Treatment
LyOf dzRSa FAYRAYy3I& 2F ab2i DdzZAf GéxXé ab20 DdzAf (&

6. Ninety-Day Hearing Order During the Extended Period of Treatrirazitides continued
treatment and restoration to fithess provisions

7. Order at the Expiration of thExtended Period of Treatmemicludes continued treatment
including commitment to DHS awaitj fithess and restoration to fithess provisions

The g(2) Period of Treatment :

See #7 aboveDrder at the Expiration of thEextended Period of Treatmemhich includes
provisions moving matter into The g(2) Period of Treatment

8. Periodic Review HearitgNJR S NJ 5 dzZNAy 3 (i KS & 6: Ihdubles gohtinded NA 2 R
treatment, end of treatment with defendant remaining unfit, and restoration to fitness

9 OhNRSNJ ! L2y daLYy /I YSNY ¢ wS@ASg 2F tNRINBaa w
Note: upon receipt of a Progress Report when the next periodic review hearing is not scheduled for
another 90 days

100hNRSNJ G GKS 9y R 27F (i KRludeeAdobtreatndentwiliNA 2 R 2 F
defendant remaining unfit and restoration to fitness
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Restaation Order:
11.Restoration Order Languape list of the above orders that contain that language
12.Restoration Order

13. Order of Restoration (In the form as requested by some DHS facHibespme Chicago area
DHS 4cilities aghey have requested
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IN THE CIRCUIT COURT FOR THE JUDICIAL CIRCUIT
COUNTY, ILLINOIS

THE PEOPLE OF THE STATE OF ILLINOIS, )
Plaintiff, )
VS. ) No.
)
)s
Defendant. )

ORDER FOR FITNESS EVALUATION

Bona fideDoubt Matter

¢ 1. This court finds thatbonafideR2 dzo G & (2 (GKS RSTFSYyRIydQa
be sentenced has been raised. A fithess examination must be conducted. 725 ILGE35/204ness
hearing must be held. 725 ILCS 5/ Speedy trial is tolled. 725 ILCS 5/003).

_Or_

c 1. Pursuant to 725 ILCS 5/104(a), the defense has requested that a qualified expert be
appointed to examine the defendant to determine isbana fice doubt as to fithess may be raised.
There has been no finding by the court thabana fidedoubt as to fithess has actually been raised,
however, the court, in its discretion, finds that there is a basis to grant the motion for an examination.
Speedytial is tolled. 725 ILCS 5/1:88a). Peoplev. Sonntadl28 Ill. App. 3d 548.984)

Appointment of Examiner

c 2. The court appoints the following licensed physician, clinical psychologist, or psychiatrist
(who is not employed by the Department of HamServices) to examine the defendant:

Arrangements for Examination

¢ 3. The defendant is not in custody or jail. The defendant is ordered to appear for the
examination atthe time and place designated by the person (or agency) who has been appointed to
conduct the examination.
-Or-
c The defendant is in custody or jail.
¢ The examineshall examinat the location the defendant is being held.
¢ The sheriff shall delivehe defendant at the time and placegreed to by the
sheriff andthe peron conducting the examination.

Payment of Examiner
c 49 lye 02adGa FyR FSSa aaz20AFdSR gA0K (K
testimony shall be paid by:

¢ The ddendant. c The county.

Fitness Evaluation Order 12/11
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Fitness Report

¢ 5. The examiner shall submit a written report to the court, the State, and the defense within
30 days of the date of this order. The report shall include:

a. A diagnosis and an explanation as to howas reached and the facts upon which it is
based.

0d ! RSAONALIIAZ2Y 2F GKS RSTFSYyRIyluQa YSyidl
2LIAYA2Y &4 (2 6KSGKSNI FYR G2 6KIFG SEGSYG Ad
nature and purpse of the proceedings against the defendant or to assist in the defense, or both.

c. If the report indicates that the defendant is not fit because of a disability, the report
shall include an opinion as to the likelihood of the defendant attaining fitmedsn one year if
provided with a course of treatment. If the person preparing the report is unable to form such
an opinion, the report shall state the reasons therefor. The report may include a general
description of the type of treatment needed and die least physically restrictive form of
treatment therapeutically appropriate.

d. The report shall indicate what information, if any, contained therein may be harmful to
the mental condition of thelefendant if made known to him.

Other

c 6. Additionalprovisions:

Hearing Date

c 7. This case is set for status on the day of , 20 at : .m.
for the purpose of seeing if the fitness report has been receivaete: fhe report is due in 30 days.

A fitness hearing must be held within 45 days of the receipt of the fitness repothaha fide
R2dzod Fa (2 GKS RSTSYy RIf abeh@fideddubtivasSlgeddy mdised in hiSase NJ
or if the report raises &ona fidedoubt, a date for the fitness hearing will be given at this status hearing.

Notice of this Order
c 8. Thec clerkc prosecutorc defense attorney is to provide@opy of this order to the

¢ examiner/evaluator ¢ sheriff.

Dated: , 20

Entered:

Judge of the Circuit Court

Fitness Evaluation Order 12/11
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IN THE CIRCUIT COURT FOR THE JUDICIAL CIRCUIT
COUNTY, ILLINOIS
THE PEOPLE OF THE STATE OBI&LIN )
Plaintiff, )
VS. ) No.
)
;)
Defendant. )

FINDINGOFUNFITNESS
WITH FITNESS EXPECTED WITHIN 1 YEARDREEFOR TREATMENT
(With provisions if trier of fact is unable to determine if fithésexpected within 1 year)

This cause having been heard pursuant to 725 ILCS A0t theiss§ 2 F (KS RSFSyYyRI y i
stand trial or to plead and to be sentenced, and the COURT/JURY having returned a verdict of:

c Unfit with a finding that asubstantial probability that the defendant, if provided with a course of
treatment, will attain fithess within one year
_or_
c  Unfit but unable to make a finding whether there is a substantial probability that the defendant, if
provided with a course of gatment, will attain fithess within one year

This Court hereby orders:
TREATMENT PROVISIONS

c 1. The defendant is to undergo treatment for the purpose of being rendered fit to stand trial or to
plead and to be sentencedThe initial period of treatmenis not to exceed 1 year from the date of the original

finding of unfitness.
[Check 2A or 2B.]

¢ 2.A.Due to physical unfitness, the defendant is placed under the supervision of:
¢ The Department of Human Services (DHS)
¢ (other facility or treatment program)

_Or_

c 2.B.Due to mental unfitness, the defendant is placed for treatment & c¢bstody of:
¢ the Department of Human Services (DHS)

c (other facility or treatment program)

[Check a box in #3.h€ck #4 if it applies. CheckAidr #5B]
c 3. The provider of treatmenshall place and maintain the defendant in a suitable treatment facility or

program as an [check one]
c inpatient C outpatient

C 4. [This must be checked if mental unfitness AND if placement is ordered withi#s.gourt has considered the issue of a
secure setting and orders:
¢ Defendant shall be placed in a secure setting.
¢ Due to compelling reasons, the defendant is not ordered to be placed in a secure setting.

Ifverdictwas 0 Und i and not expe cwithid 1year, UseeQaemipon Initial Finding Of Unfitness And With Fitness Not
12/2011

Expected Within 1 Year .
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¢ b5.A. The defendant shall remain in jail during the period of time required to determine the
appropriate placerant by the provider of treatment Upon the completion of placement determinatiotine
provider of treatmentshall notify the sheriff who shall transport the defendant to the designated facility.
_Or_
¢ 5.B. For a defedant not currently in jail:
¢ The defendant shall repods diected by the provider of treatment to the facility designated
by the provider and on the date and tinspecifiedby the provider
¢ The defendant shall immediately be taken into jdilring the period of time required to
determine the appropriate placenmt by the provider of treatment Upon the completion of placeent
determination, the provider of treatmenshall notify the sheriff who shall transport the defendant to the
designated facility.
REPORTY
¢ 6. Pursuant to 725 ILCS 5/1:04(e) and wthin 30days of the entry of this order, DHS or otHacility
or treatment programshall file with court, the State, and the defens8@5 | @ wSLI2 NI ol f a2 Ol f
WSLRNIE 2N amMTtoS0 wSLRNIEOD O

c 7. Pursuant to 725 ILCS 5/108, the treatment suprvisor shall submit timely written progress
reports to the court while the defendant is receiving treatment.

OTHER PROVISIONS

¢ 8. Other:

HEARING DATE:
#9 or #10must be checked

C 9. [Only for those unfit defendants the court or jury was unable to determine if there is a substantial probability of afimiessgwithin
oneyeal ¢ KA & OFasS A& asSid 2y GKS yyyy RIFE 27 quJquJquJquJquJqJ
F2f{t26Ay3 GKS NBOSALII 2F GKS NBLR2NI¢ (KU A& RdzS Ay
substantial probability exists thaf provided with a course of treatment, the defendant will attaln fitness within 1
year.

¢ 10. This case is set on the day of , 20 at .m. for

GKS TFTANBIGE ab3lySKig3aeé (2 NBSEIYAY 5 W&sﬁtutekoﬁwﬂrm&%ﬂaﬁfronumﬁ( S R
date of the finding of unfitness. 725 ILCS 5/204

COPY OF ORDERHRIDVIDER OF TREATMENT and SHERIFF
¢ 11. Re:Treatment Provider:Per725 ILCS 5/1047(d), the clerk of the circuit court shall transmit to
the provider of treatment(1) a certified copy of the order to undergo treatme(®) information as to the county
and municipality in which the offense was coiitied; (3) information as to the county and municipality in which
the arrest took place(4) a copy of the arrest report, criminal charges, arrest record, jail record, and the report
prepared under Section 1085; andthese additional items (if any):

¢ 12. Thec clerkc prosecutorc defense attorney is to provide a copy of this order to thesheriff.

Date: , 20

Entered:

Judge of theCircuit Court
Ifverdictwas 0 Und i and not expe cwithid 1year, UseeQaemipon Initial Finding Of Unfitness And With Fitness Not
Expected Within 1 Year . 12/2011



138

IN THE CIRCUIT COURT FOR THE JUDICIAL CIRCUIT
COUNTY, ILLINOIS

THE PEOPLE OF THE STATE OF ILLINOIS)

Plaintiff, )
VS. ) No.
)
1 )
Defendant. )

ORDER UPN INITIAL FINDING OF UNFITNESS
AND WITH ENESS NOT EXPECTED WITHIN 1 YEAR

This cause having been heard pursuant to 725 ILCS 104 2y (G KS A&dadzsS 2F GKS
stand trial or to plead and to be sentenced, and the COURT/JURY having returned a verdict of:

Unfit with a finding that there is not a substantial prddiigty that the defendant, if
provided with a course of treatment, will attain fithess within one year.

Section I:

Pursuant to 725 ILCS 5/128, the State has opted as follows:
[Only one section, A or B or C or D, should be comgleted.

¢ A. That aidcharge hearing be heldGo to Section Il regarding treatment pending discharge hearing.]

¢ B. That this case be dismissed with prejudice. State to submit a separate order.

¢ C. That the defendant be remanded to the Department of Human Services (DHS) for a civil
commitment hearing. This Court orders DHS to file a petition with the civil courts within 7 days for involuntary
admission to DHS. If the petitioa denied, the defendant is to be remanded to this Court. If the petition is

granted, this case is to be dismissed with leave to reinstate. (See status date setting in Section I11.)

¢ D. The case is set for status to allow the State to decide whitihrofp exercise. (See status date
setting in Section Ill.)

Section Il (relevant only if case is proceeding to a discharge hearing and treatment is ordered in interim):
This Court notes that:

a. The defendant has been found unfit to stand trial.

Note #1: I f verdict was oUnfitoé and |likely to oattain fittonedsast twaiitnhifn tonrees sy e
one Yy e a®rdebof Treatenent Upon Initial Finding of Unfitness and with Fitness Expected Within 1 Ye ar or That Determination Yet to be Made . .
Note #2: Use this order only if the finding that fithess is not expected within 1 year was made at the original trial on fitn ess. Us @ayo Ni net y
Hearing Orderd¢ if that finding tiak made subsequent to the orig

Note #3: Authority to order treatment while awaiting discharge hearing is inferred from the UST statutes. 12/11
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b. Adischarge hearing is pending, with the statute allowing up to 120 days to conduct the hearing and
longer for good cause shown. 725 ILCS 5/28@&).

c. lItisin the interest of justice that treatment to render the defendant fit begin immediately.

d. A treatmentorder to render the defendant fit will be the first treatment order in this case

This Court orders that defendant to undergo a course of treatment to render him or her fit as the
discharge hearing is awaitgdith the following provisions

c 1. [Che& if treatment orderetl The defendant is placed: ¢ under the supervision ofc in the
custody of:

¢ The Department of Human Services (DHS)
¢ (other facility or treatment program)

c 2. [Check if treatment orderédThe provider of treatment shall place and maintain the defendant in a
suitable treatment facility or program as an: ¢ inpatient C outpatient

¢ 3. [This must be checked if mental unfithess AND if placement is ordered wijiTBél8ourt has
considered the issue of a secure setting and orders:

c Defendant shall be placed in a secure setting.
¢ Due to compeliig reasons, the defendant is not ordered to be placed in a secure setting.

¢ 4. The defendant shall remain in jail during the period of time required to determine the appropriate
placement by the provider of treatment. Upon the completion ¢hgement determination, the provider of
treatment shall notify the sheriff who shall transport the defendant to the designated facility.

c 5. For adefendant not in jail:

¢ The defendant shall report as directed by the provider of treatment

¢ The defendant shall be held in the jail during the period of time required to determine the
appropriate placement by the provider of treatment. Upon the completion of placement determination,
the provider of treatment shall notify the sheriff who sh&ransport the defendant to the designated
facility.

c 6. [Check if treatment ordergdPursuant to 725 ILCS 5/104(e) and within 30 days of the entry of
this order, DHS or other facility or treatment program shall file with court, the State, anddfense a 3@ay

Note #1: I f verdict was oUnfitoé and |likely to oattain fittonedsast twaiitnhifn tonrees sy e
one Yy e a®rdebof Treatenent Upon Initial Finding of Unfitness and with Fitness Expected Within 1 Ye ar or That Determination Yet to be Made . .
Note #2: Use this order only if the finding that fithess is not expected within 1 year was made at the original trial on fitn ess. Us @ayo Ni net y
Hearing Orderd¢ if that finding tiak made subsequent to the orig

Note #3: Authority to order treatment while awaiting discharge hearing is inferred from the UST statutes. 12/11
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wSLIE2 NI olFfaz2z OFfftSR Iy a! RYAaaAizy wSLJ2 NA ghe 2ehtinent amT
supervisor shall submit timely written progress reports to the court while the defendant is receiving treatment.

Cc 7. [Checkf treatment ordered Per 725 ILCS 5/1647(d), the clerk of the circuit court shall transmit to
the provider of treatment a (1) a certified copy of the order to undergo treatment; (2) the county and municipality
in which the offense was committed; (3)d county and municipality in which the arrest took place; (4) a copy of
the arrest report, criminal charges, arrest record, jail record, and the report prepared under Sectid;18dd
these additional items (if any):

c 8. Thec clerkc prosecutorc defense attorney is to provide a copy of this order to the sheriff.

Section Ill: Court date(s)(Multiple court dates may be set, dependingmosture of the case)

c Status is set , 20 at : .m. on the matter of:
c {GrdSQa RSOA&AA2Yy NBIAFNRAYy3I AGa OK2AO0S 2F R
commitmentin the civil courts
¢ Discharge heang (status)
¢ Progress of civil commitment proceeding by DHS to be instituted in the civil courts

¢ Discharge hearinig set , 20 at : .m.
¢ 90-Day Hearingegarding treatmenis set , 20 at : .m.
¢ Otherhearing is set , 20 at : .m.
Date: , 20
Entered:

Judge othe Circuit Court

Note #1: I f verdict was oUnfitoé and |likely to oattain fittonedsast twaiitnhifn tonrees sy e
one Yy e a®rdebof Treatenent Upon Initial Finding of Unfitness and with Fitness Expected Within 1 Ye ar or That Determination Yet to be Made . .
Note #2: Use this order only if the finding that fithess is not expected within 1 year was made at the original trial on fitn ess. Us @ayo Ni net y
Hearing Orderd¢ if that finding tiak made subsequent to the orig

Note #3: Authority to order treatment while awaiting discharge hearing is inferred from the UST statutes. 12/11
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IN THE CIRCUIT COURT FOR THE JUDICIAL CIRCUIT
COUNTY, ILLINOIS
THE PEOPLE OF THE STATE OF ILLINOIS, )
Plaintiff,)
VS. ) No.
)
Defendant. )

NINETYDAY HEARING ORDEBRING THE INITIAL PERIOD OF TREATMENT
¢CKA& Ol dzdaS KI gAy3-5aSy SHNANIE ¢ LIdENEERB WS (12 THp L[/ { pKkmn

¢ The defendant present c {GFdiSQa 'id2NySexklcasdBIY NIy ALINB aISydi2 Ny Se@
c ¢tKS RSTSYyRIyi(iQa LINB&ASYyOS 20 #8R5ILeeNAAc)y § (2 TtTHp L[/ { p

And the court having considered any-B0- @ NBLI2 NI Ol kl1kl am10S0 NBLR2NI£os (I
submitted by the treatment supervisor, and any otleridence submitted by the parties, this court has determined that:

1. On the issue of fitness:
¢ The defendant remains unfifGo to paragraph 2.
¢ By a preponderance of the evidence, Court finds the defendant has attained fithess. Cazeetd.
¢ The defendant is ordered released from treatmej@o to paragraph 4.[DHS may require separate Order

for Restoration.
c Per 725 ILCS 5/1@D(b), treatment for the defendant (now fit) shall continue until this criminal

case is concludedGo to paragraph 4. The treatment provider may need continuing orders to]treat.

2. On the issue of making progress toward attainment of fitness within 1 year of the original finding of unfitness:

¢ The defendant is making progress under treatmemwvard attainment of fitness within 1 year. The initial
period of treatment has not exceeded 1 year from the date of the original finding of unfitf@sso paragraph 3.

¢ The Court finds that: ¢ There is a substantial probability that the defendavill not attain fitness within 1
year of the original finding of unfitness or the defendant has remained unfit for 1 year from the date of the original
finding of unfitness. Pursuant to 725 ILCS 5/2B84the State has opted as follows:

¢ That the mater be set for discharge hearing. Until the discharge hearing is held, the defendant is
to remain in treatment.[Go to paragraph 3e further treatment See paragraph 4 for court date[s).

¢ That this case be dismissed with prejudice. State torsul separate order[End of ordet.

c That the defendant be remanded to DHS for a civil commitment hearing. This Court orders DHS to
file a petition with the civil courts within 7 days for involuntary admission to DHS. If the petition is denied, the
defendant is to be remanded to this Court. If the petition is granted, this case is to be dismissed with leave to
reinstate. [See paragraph 4 for court date.

¢ The setting of a status date to allow the State time to decide which option to exerbisfandant
is to remain in treatment until the next hearingGo to par 3. See par 4 for court date.

3. Per 725 ILCS 5/124(c), the current treatment order is:
¢ Continued (5o to paragraph 4.
¢ Continued with the following modifications:

[Go to paragraph 4.

4. This case is set on the day of , 20 at : ___.m. for:
c Therext9051 & | SENRAYy3I (G2 NBSEIl YAY S PogreSs rdpartasdade fled 7 dys prionfdtte Yidang. T A
¢ Adischarge hearing Cc A status hearing to see if the civil couctsmmitted the defendant to DHS
c , a hearing which resumes this criminal case.

¢ 5. The clerkshallprovide a copy of this order tDHS or other treatment provider
Date: , 20

Entered:

Judge of the Circuit Court

Per 725 ILCS 5/1@8, the initial period of treatment may be for up to 1 year.
12/11
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IN THE CIRCUIT COURT FOR THE JUDICIAL CIRCUIT
COUNTY, ILLINOIS
THE PEOPLE OF THE STATE OF ILLINOIS, )
Plaintiff,)
VS. ) No.
)
)
Defendant. )

ORDER ATONCLUSION OF DISCHARGE HERRTHMEPROVISIONS FOR ACQUITTALTERIEED TREATMENT
This cause having been heard at a Discharge Hearing pursuant to 725 ILG355f@0the purpose of determining the
sufficiency of the evidence with:

¢ The defendant present c {GFd8Qa 'Gd2NySeklcaRIBEY WIGY LIS 21SFdi2 Ny S@
ctKS RSTSYRIYIQA LINBASYOS £20d)é7R5ILEESAMC)Y § G2 THp L[/ { pi

And this Court havingdard the evidence hereby finds:
Not Guilty

¢ The evidence does not prove the defendant guilty beyond a reasonable doubt. Judgment of acquittal is graeted.
defendant is ordered released from treatmenthis findingand orderdoes not prevent the State from requesting the civil courts to
commi the defendant to the Department of Human Services under the provisions of the Mental Health and Developmental
Disabilities Code [405 IEG/100 et seq.].

Not Guilty By Reason of Insanity
¢ The defendant is not guilty by reason of insanity. Judgmeataqfittal is granted.

Further proceedingare governed by the statute oRroceedings after Acquittal by Reason of Insani§0 ILCS 5/8-4.

The defendant is remanded to the Department of Human Services (DHS) for an evaluation as to whether his or she
subject to involuntary admission or in need of mental health services. DHS shall provide the Court with a report efat®eval
within 30 days of the date of this order.

¢ The evaluation shall be conducted on an inpatient basis. The defendalhtbghplaced in a secure setting
until and during the evaluation process. After the evaluation and during the period of time required to determine the
appropriate placement, the defendant shall remain in jail. Upon completion of the placement prdeesheriff shall be
notified and shall transport the defendant to the designated facility.

c The evaluation shall be conducted on an outpatient basis. The Court determines that there are compelling
reasons why placement in a secure setting is not nemgss The defendant shall report for the evaluation as the
Department of Human Services directs. The defendant must appear in court upon notice.

A hearing under the Mental Health and Developmental Disabilities Code to determine if the defendant & swmbje
involuntary admission, in need of mental health services on an inpatient basis, in need of mental health services ont@mtoutpa
basis, or not in need of mental health services shall be held on: , 20 at : .m.

Notdb2dG DdzAf (8¢
¢ The Court finds that the evidence is sufficient to prove the defendant guilty beyond a reasonable doubt on the
chargds) of:

ThedeS Y Ry Aad y2i( F2dzyR ay2i 3IdAatiedé bz 2dRIYSYd 2F | O

The defendant is ordered to undergo an extended term of treatmerfursuant to 725 ILCS 5/1@4(d), the maximum
period of extended treatmen{although the court may order les§ @lculated asl year from the date of the original finding of
unfitness plus the extensionuéhorized by the statute. €&fendant is ordered to undergo treatment for a period that shall not
exceed:

, 20

[insert specific dafe

12/11
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LT b2G ab20 DdAfGeze O2YLIX SGS ! 2N . @
A. If this is an extension of an existingrder of treatment:
1. The currentreatment order is:
¢ Continued
¢ Continued with the following modifications:
2. This case is set on the day of , 20 at : .m. for.
c ThenextibA 53 @& | SI NAy3é¢ (G2 NBSEL! YA y S  (nfrBgressyepaizds to2 F (G K
be filed 7 days prior to the hearing.
c A status or pretrial hearing
¢ Other hearing:
B. If this order ofextendedtreatment is the first order for treatment
¢ 1. The defendant is placed: ¢ under the supervision of: ¢ inthe custody of:
¢ The Department of Human Services (DHS)
¢ (other facility or treatment program)

¢ 2. The provider direatment shall place and maintain the defendant in a sugaibbatment facility or program
as an: ¢ inpatient C outpatient

¢ 3. [This must be checked if mental unfitness AND if placement is ordered withliht@scout hasconsidered the issue of a
secure setting and orders:

¢ Defendant shall be placed in a secure setting.
¢ Due to compelling reasons, the defendant is not ordered to be placed in a secure setting.

¢ 4. The defendant shall remain in jail during the period of time required to determine the appropriate placement
by the provider of treatment. Upon the completion of placement determination, the provider of treatment shall notify the
sheriff who shallransport the defendat to the designated facility.

¢ 5. For a defendant not in jail:

¢ The defendant shall report as directed by the provider of treatment.

¢ The defendant shall be held in the jail during the period of time required to ddtex the appropriate
placement by the provider of treatment. Upon the completion of placement determination, the provider |of
treatment shall notify the sheriff who shall transport the defentio the designated facility.

c 6. Pursuant to 725 ILCS 5/104(e) and within 30 days of the entry of this order, DHS or other facility ¢r
treatment program shall file with court, the State, and the defense 308 wSLI2 NI ol f a2 OFftSH |y
GMTOS0 wWSLIE2ZNI OO t18zMRtdzAtyeit supetvisar shpll subit tifnelypwkittem progress reports to theg
court while the deéndant is receiving treatment.

¢ 7. This case is set on the day of , 20 at .m. for the first
GbAysSEe | SENANEZELI YAYS G(GKS A &3 desr st@u: nomﬁréthanl%(ﬁjei/s?nrgﬁ\%é dgfewfﬂuaflndlﬂ-'gbfu yS:
unfitness. 725 ILCS 5/1020]

c 8. Per 725 ILCS 5/104(d), the clerk of the circuit court shall transmit to the provider of treatina (1) a
certified copy of the order to undergo treatment; (2) the county and municipality in which the offense was committed;] (3)
the county and municipality in which the arrest took place; (4) a copy of the arrest report, criminal charges, arraktjadéicor
record, and the report prepared under Section 108; and these additional items (if any):

c The clerk is to provide eertified copy of this ordertoc DHS c¢ Other treatment provider:

Date: , 20

Entered:

Judge of the Circuit Court

12/11
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IN THE CIRCUIT COURT FOR THE JUDICIAL CIRCUIT
COUNTY, ILLINOIS

THE PEOPLE OF THE STATE OF ILLINOIS)
Plaintiff, )

VS. ) No.
)

, )
Defendant. )

NINETYDAY HEARING ORDER
DURING THE EXTENDED PERIOD OF TREATMENT
¢CKAZ OF dz&S KI Ay 353 Sy SKH NANIE ¢ (LIAINB@Y WB@Ednie Thp L[/ {

c Thedefendantpresentc Stai SQa ! G2 Ny Seé«ke DA SR Iy ynéypisgsrt 6§ 21 NJ
c ¢KS RSTSYRIYy(iQad LINBaSyOS 20a)a&mR5 ILAESEMLE)Yy G (2 THC[
And this Court having previously extended treatment per 725 ILCS-28(@# to: , 20,
[insert date]
And the Court having considered anyR0 @ NB L2 NI 6 F k 1 kK I & M Tadsd®rProt&Ess Replit £ 0 >

submitted by the treatment supervisor, and any other evidence submitted by the parties, this court has
determined that:

1. On the issue oftfiess:
¢ The defendant remains unfit.Gp to paragraph 3.
c By a preponderance of the evidence, the Court finds the defendant has attained fitness. Case is to
proceed.
¢ The defendant is ordered released from treatmentGo fo @ragraph 4]
c Per 725 ILCS 5/1@D(b), treatment for the defendant (now fit) shall continue until this

criminal case is concludedGdto par. 4. Also, provider of treatment may need continuing orders totfeats may require
separate Order for Réoration]

2. Onthe issue of making progress under treatment toward attainment of fithess within onengeain|[the
extended period of treatment, this finding is primarily informational only and, therefore, is an optional fihding.
¢ The defendant is making progress and is expected to attain fitness
¢  Within one year. o to paragraph 3.
¢ Within the extended period ofréatment. [Go to paragraph 3.
¢ The defendant is nanaking significant progress toward attaining fitnefSo topar. 3]
3. Per 725 ILCS 5/120(c), the current treatment order is:
¢ ContinuedGo to paragraph 4.
¢ Continued with the following modifications:

[Go to paragraph 4.

4. This case is set on the day of , 20 at : .m. for:
c ¢KS ySEHlI@bAYENAYIE (2 NBSEFIYAYS GKS AaadzsS
report is to be fied 7 days prior to the hearing.
o a hearing which resumes the criminal case.

¢ 5.The clerk shall provide a copy of this order to DHS or other treatment provider.

Date: , 20

Entered:

Judge of the Circuit Court

Per 725 ILCS 5/1@%, from the date of unfitness finding, the extended period must expired within 1 year plus the authorizedientperiod.
12/11



145

IN THE CIRCUIT COURT FOR THE JUDICIAL CIRCUIT
COUNTY, ILLINOIS

THE PEOPLE OF THE STATE OF ILLINOIS)

Plaintiff, )
VS. ) No.
)
: )
Defendant. )

ORDER AT THE EXPIRATION OF THE EXTENDED PERIOD OF TREATMENT
This cause having come on to be heard at the expiration of the extended period of treatment pursuant to
725 ILCS 5/1025(g)(2) for the purpose of determining whether tldefendant is fit and, if not, whether the
defendant is subject to commitment to the Department of Human Services, with:

c Thedefendantpresentc Stai SQa ! G 2Ny SekIDSFLFRIEY il QRINBEaSZFHY Se
c ¢KS RSTSYRIY(lQ& suaN® 25 | CSS5/1@Na) ah$S1R5 ILASA06(C),

And this Court havingdard the evidence hereby finds:

I. Issue of Fitness:
[Must check A or]B

c A. (If fit) The State has proven by a preponderance of the evidence that:
[Check 1 or 2 if Ais check

¢ 1. The defendant has attained fitness. The criminal case shall resume.

¢ The defendant ismlered released from treatmenfpHs may require separate Order for
Restoration]

¢ Pursuant to 725 ILCS 5/120(b), treatmentfor the defendant (now fitshall continue
until this criminal case is concludedihd treater may need continuing orders to tréat.

¢ 2. Consistent with th&rial with special provisions and assistastaute [725 ILCS 5/1622],
the defendant may be rendered fit to stand trial as defined in Sectior1D0F25 ILCS 5/104
10].

c If checked, the State is to prepare a separate order that contains the specific
provisions or assistance regarding quetiftranslators, experts in assisting the disabled with
understanding proceedings or communicating with his or her attorney, or other specific
provisions or assistancelL ¥ a! ¢ Aa OKSQl SRz 32 G2 {S§0iGArAz2y LLLO

¢ B.(If not fit) The evidence does not &blish by a preponderance that the defendant has become fit.
Furthermore, the defendant may not be rendered fit consistent with Thial with special provisions and
assistancestatute [725 ILCS 5/1€@22]. [LF 4.¢ ArAa OKSPI SRz 32 G2 {(SO0lAzy LLO

Il. If the Defendant Remains Unfilssue of Commitment
[Check A or]B

¢ A. Pursuantto 725 ILCS 5/128(g)(2), by clear and convincing evidence, the defendant is:
[May check one or both

Cc Subject to involuntary admission under the Mental Health Bedelopmental Disabilities
Code[per 725 ILCS 5/1025(g)(2)(ii)]-.
¢ Constitutes a serious threat to the public safety
@Ot F NI INF LIK&a M GKNRBdzZZK n FNBE 2NRSNBR AT a!¢ Aa
1. The defendant shall be remanded to the Department of Human Services forrfughtnent
and shall be treated in the same manner as a civilly committed patient for all purposes, except that this

12/11
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Court of original jurisdiction over the defendant shall be required to approve any conditional release or
discharge of the defendant, fahe period of commitment.

c The defendant shall be place in a secure setting by the Department of Human Services.
¢ The Court has determined that there are compelling reasons not to order the
Department of Human Services to place ttefdendant in a secure setting.

2. The term of this treatment shall expire on , 20 , which is
equal to or less than the maximum sentence to which the defendant would have been subject had he or
she been convicted in a criminaroceeding.

3. Every 90 days after the initial admission, the facility director shall file a treatment plan report
with this criminal court. The report shall state an opinion, first, whether the defendant is fit to stand trial,
and second, whether #ndefendant is currently subject to involuntary admission, in need of mental
health services on an inpatient basis, or in need of mental health services on an outpatient basis. 725 ILCS
5/104-25(g)(2) par 3.

The treatment plan report is to summarize thasis for findings and provide a current summary
of the statutory items required to be in a treatment plan. A copy shall be sent to the court clerk, the
{dFrGSQa ' Gd2NySes FyR (2 GK85ORBASY RIyGQa Fdd2NyS

4. Unlessth@® STSYRI yi 2NJ GKS {GFrasSQa ' Gd2NySe NBI dzS
subsequent motion orders a treatment plan review hearing every 90 days, periodic treatment plan review
hearings shall be held every 180 days after the remand of the defendant Dapartment of Human
Services, for so long as the defendant is confined or treated under this order.

¢ B. It has not been shown by clear and convincing evidence that the defendant is subject to involuntary

admission under the Mental Health and Devetmmtal Disabilities Code or constitutes a serious threat to the
public safety.

Dated:

1. Pursuant to 725 ILCS 5/1P8(g)(3), the defendant is released from any treatment order.

2. Because this Court has found at this hearing that the defendant remainsth@fgfate may
not proceed with the prosecution until the defendant has attained fithess. This case shall remain pending
until the State obtains aolle prosequof the charge(s), or until the defendant attains fithess and the case
resumes and is concludeor until other order of the Court

3. While this case remains pending, the defendant shall immediately notify the clerk of any
change of addressThe defendant shall appear in court when given notice to do so.

[ll. Next Hearing Date
This case is se , 20 at : __.mfor:

c , @ hearing which resumes the criminal case.
c The first periodic g(2) treatment plan review hear{®§-Day or 18eDay Hearing)
c Status.
¢ Other hearing:

Thec clerkc prosecutorc defense attorney is to provide a copy of this order to:the
c treatment providerc sheriff c DHS
, 20

Judge of the Circuit Court

12/11
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IN THE CIRCUIT COURT FOR THE JUDICIAL CIRCUIT
COUNTY, ILLINOIS
THE PEOEBLOF THE STATE OF ILLINOIS, )
Plaintiff,)
VS. ) No.
o)
Defendant. )

PERIODIC REVIEW HEARING ORDER
DURING theXg)(2¢ PERIOD of TREATMENT

This cause having come on for hearing upat2a ILCS 5/1625(g)(2) periodic review hearing with:

¢ The defendant present c {G1raGdSQa ! GG2NYySe«kd BSEFASYIR il AANE aiSiy2iNy S

c ¢KS RSTSYRIyi{iQa LINBaSyOS 20 &8R5ILERNSAMc)y G (G2 THup L[/

And this Cart having previously remanded the defendant pursuant to 725 ILCS 23@)(2) to the Department of
Human Services after finding that the defendant is subject to involuntary admission under the MHDDC, per 70510CS 5/1
or constitutes a serious threat the public safetyand with the Court having orderedither inpatient or outpatient
treatmentthat will terminate no later than: , 20 ,

And the Court having considered any treatment plan or Progress Report submitted by thedndampervisor, and
any other evidence submitted by the parties, this caukkes the following findings and enters the following orders:

1. On the issue of fitnesghich the State must prove by a preponderance of the evidence, the Court finds
Cc The defewant remains unfit.[Go to paragraph 2.]
¢ The defendant has attained fithess. The@minalcase is to proceedThe Court orders that:
¢ The defendants tobereleased from treatment]DHS may require separate Order for Restora}ion
¢ Per 725LCS 5/1020(b), treatment for the defendanfnhow fit) shall continue until this criminal case is
concluded [The treatment providemay neech separatecontinuing order to treaj. [Because defendant is fitpdgo paragraph 3.]

2. On the issue of treatment (with any finding that treatment is needed being established by clear and convincing evidence)
A. The Court finds the defendant is:
¢ Subiject to involuntary admissiqg@o to paragraph B
¢ In need of mental health servisen the form of inpatient cargso to paragraph B

¢ In need of mental health services but natbgect to involuntary admissionor inpatient cargGo to paragraph
2B]

¢ Not in need of mental health services. The defendant is released from further treatriibig.case shall
remain pending until the State obtainsalle prosequof the charge(s), or until the defendant attains fitness and the case
resumes and is condaled, or until other order of the CourtThe defendant must immediately notify the clerk of any change

of address. The defendant must appear in this court when given notice to dGsm.paragraph 3.]
[If some form of treatment is orderedbox in B must be checkégd
8. The current treatment order isc continued with the same terms ¢ modified as follows:

:
{

[Go to paragraph 3.]
3. This case is set on the day of , 20 at : .m. for:

¢ Thenext 725 ILCS 5/1625(g)(2) periodic review hearirfon 90 or 180 days)Atimely report is to be filed
¢ Status or other hearing:

4. ¢ Thec clerkc prosecutorc defense attorney is to provide a copy of this order to the
c treatment provider ¢ DHS c sheriff.
Date: , 20

Entered:

Judge of the Circuit Court

During the 725 ILCS 5/1@%(g)(2) period of treatment, progress reports per 725 ILCS 5I80&nd 25(g)(2) must be filed every 90 days. But review hearings
per 725 ILCS 5/1625(g)(2)(i) must be held only every 180 days, unless ¢t CState, or defendant move for hearings every 90 days. 1112/
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IN THE CIRCUIT COURT FOR THE JUDICIAL CIRCUIT
COUNTY, ILLINOIS

THE PEOPLE OF THE STATE OF ILLINOIS)
Plaintiff, )
VS. ) No.

, )
Defendant. )

ORDER UPON CAMERREVIEW OF PROGRESS REPORT
51 wL b D(g¥2E PEROD of TREATMENT

This Court hereby finds that:
The defendant was previously found unfit to stand trial or to plead ansen¢enced. The defendant
completed the initial and extended periods of treatment. The Court did not acquit the defendant at a discharge
hearing.

Pursuantto 725 ILCS 5/1625(g)(2) the Court remanded the defendant to the Department of Human
Services dér finding that the defendantvas subject to involuntary admission under the MHDDC,70&r ILCS
5/1-100, or constitutech serious threat to the public safetylhe defendant is currently in th5 ILCS 5/104
25(0)(2) period of treatmentoeing treated gher as an inpatient or an outpatient.

During the 725 ILCS 5/2@5(g)(2) period of treatment, Treatment Pl&aports must be filed every 90
days. 725 ILCS 5/1025(g)(2) But review hearings must be hetthly every 180 days, unless the Court, the State,
or the defendant move for hearings every 90 day&5 ILCS 5/1025(g)(2)(i) In this case, the Court, the State,
and the defendant have not requested that periodic review hearings during2bdLCS 5/1025(g)(2) period of
treatmentbe conducted every 90 days; therefore the hearings are conducted every 180 days.

The Court has reviewed the Treatment Plan Refiled bythe Department of Human Service3he Court
notes from the file that the next periodleearing scheduled is approximately 90 days away

It is hereby ordered that:
[l KSO1 SAGKSNI a! ¢ 2NJ a. dé
¢ A.The Court is satisfied that tHEreatment Pan Reportcomplies with the requirements of 725
ILCS 5/1025(g)(2). No further legal action is rempd at this time. The case already has a setting for a
180-Day Hearing, and that setting remains.

¢ B. The Treatment Plan Report indicates a belief that the defendant has attained fithess. A
hearing should be held within 21 days to determine if the defendant has been restored to fitness. 725
ILCS 5/1020(a).

This case is set , 20 at : .m. for:
c Status hearing ¢ Already pending 9®@ay or 18eDay Hearing
c C. Other:

The Clerk ifo file and seal thereatment planreport. The Clerk is tprovide thetreatment provider, the
State and the defense with a copy of this order.

Date: , 20

Entered:

Judge of the Circuit Court

Per 725 ILCS 5/1&%(g)(4), from the date of unfitness finding, length of treatment may not exceed the sentence had defeedarmdnvicted. There is
some debate as to whether all misdemeanants may be treated up to 1 year or just up to the maximum sentence. 12/11
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IN THE CIRCUIT COURT FOR THE JUDICIAL CIRCUIT
COUNTY, ILLINOIS
THE PEOPLE OF THE STATE OF ILLINOIS, )
Plaintiff,)
VS. ) No.
)
, )
Defendant. )

ORDERT THE END OF Té{&)(2¢ PERIOD of TREATMENT
Thiscause having come on for hearing upon the fir2b ILCS 5/1025(g)(2) periodic review hearing with:

¢ The defendant present c {GrasSqa ! 02 NYySekd BSEFASHYIR Wil QLANE aiSiy20NY/ S ¢
c ¢KS RSTSyRI igwniai pursSiEBtioT §50LE&EL04-20(a) and 725 ILCS 5/106(c),

And this Court having previously remanded the defendant pursuant to 725 ILCSZB(d42) to the Department of
Human Services after finding that the defendant is subject to involuntary admission under the MHDDQ5 HeCS 5/100,
or constitutes a serious threat to the public safetynd with the Court having orderetteatment, either as an inpatient or
outpatient, for a total period that will not exceed the maximum sentence had the defendant been convictedrimiaal
proceeding,

And the Court having considered any treatment plaport or progressreport submitted by the treatment
supervisor, and any other evidence submitted by the parties, this coakes the following findings and enters the following
orders:

1. The treatment period for the defendant has reached the maximum sentence to which the defendant would have
been subject had he or she been convicted in a criminal proceeding as determined by 730 {2dS Bite defendant must
be and is releaseftom treatment.

2. On the issue of fithess:

¢ The defendant has attained fitness. Tkeminal case is to proceed.[DHS may require separate Order for
Restoration]

¢ The defendant remains unfitThe State is prohibited from proceeding with the prosecution until the
defendant has attained fitnessDrope v. Missouri420 U.S. 162, 172 (197Beople v. Mitchell189 III.
2d 312, 32829 (2000)U.S. Constdue process clausamend. XIV

¢ The State moves for @olle prosequof the case. The case is dismissed without prejudice. The
State has the right to refile the case within the limitations prescribed by law.

¢ The State asks that the case remain pending. The defendant is todisuely report any
change of address to the circuit clerk. The defendant is to appear in court upon being given notice

to do so.
3. This case is set on the day of , 20 at : .m. for:
, @ hearing which resumes tleeiminalcase.
Status

Defendant must appear on thiourt date
Defendant need not appear on this court date unless sent notice that appearance is requitkd
RSFSYRIYy(Qa | ( @lefeNdard  berpseset NHzOGa G KS

O o000

c 4.Thec clerk ¢ prosecutor ¢ defense attorney is to provide a copy of this order to the
c treatment providerc sheriff ¢ DHS.

Date: , 20

Entered:

Judge of the Circuit Court 12/2011
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Order of RestoratiorLanguage

. 84ARSa (KS FT2N¥ 2NRSNI 2y (KS ySEG LI 3IST aNBaid?

1. During the Initial Period of Treatment, see the second box of paragraph #1 Nirteg-Day
Hearing Order during the Initial Period of Treatment

2. During the Extended Period of Treatment, see the second box of paragraph #INifi¢tye
Day Hearin@rder during the Extended Period of Treatment

3. Upon the Expiration of the Extended Period of Treatment, see section |.A. Ofdie at the
Expiration of the Extended Period of Treatment

4. During the g(2) Period of Treatment, see the secondab@aragraph #1 of th€eriodic
WSPASS | SENAY3I hNRSNI 5dz2NAYy3I GKS dGo30vonH0é t SNAZR

Note: The Department of Human Services of the State of lllinois in the Chicago area has requested that a
LJ NI A Odzf  NJ ahNRSNJ C2NJ wSad2NI dA2yé 06S dziAf Al SRo
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IN THE CIRCUIT COURT FOR THE JUDICIAL CIRCUIT
COUNTY, ILLINOIS
THE PEOPLE OF THE STATE OF ILLINOIS, )
Plaintiff,)
VS. ) No.
)
v
Defendant. )

RESTORATION ORDER
This cause having come on for hearing upon the question as to whether the defendant has been restored to fitness,

with:
¢ The defendant present c {GradsSqa ! 02 NYySekd BSEFASHYIR Wil QLANE aiSiy20NY/ S ¢
c ¢KS RSTS ydhdeywdivedipursubidbto 725 ILCS 5/204a) and 725 ILCS 5/106(c),

And the Court having considered any treatment plan or Progress Report submitted by the treatment supervisor, and
any other evidence submitted by the parties, this caukkes the fobbwing findings and enters the following orders:

1. On the issue of fithesshe Court finds by a preponderance of the evidence thet tlefendant has attained
fithess. Thecriminalcase is to proceed.

2. Regarding any treatment for this defendarftavhas been restored to fitness, the Court orders that:

¢ A.The defendants tobereleased from treatment.
¢ The bail previously set in this case:
¢ Shall remain in effect
c Isloweredto $

c Israisedto $

¢ Is converted to a recognizance bond in the amount of $

¢ The bond conditions previously set in this case:
¢ Shall remain in effect
¢ Are modified as follows:

¢ B.The defendant is remanded to the custody of the sheriff until bgibsted.

¢ C.Per 725 ILCS 5/1aD(b), treatment for the defendantnow fit) shall continue until this criminal case
is concluded [The treater may need separatecontinuing order to treaf.

3. This case is set on the day of , 20 at : .m. for:

c Status

¢ Other hearing, namely:

¢ 4. The ¢ clerk c prosecutor c defense attorney is to provide a copy of this order to the treatment
provider c¢ sheriff c DHS.[DHSmayRS&ANB | aSLI N} (S OSNIAFASR GhNRSNI F2NJ wSad2NI GA2y¢E

Date: , 20

Entered:

Judge of the Circuit Court
12/2011
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STATE OF ILLINOIS

IN THE CIRCUIT COURT OF COUNTY

THE PEPLE OF THE STATE OF ILLINOIS,
Plaintiff,

VS. No.

Defendant.

)
)
)
)
)
)

ORDER FOR RESTORATION
(In the form as requested by some DHS facilities)

This cause having been heard pursuant to a petition filed in County, on
behalf of defendantpetitioner in this case who is charged with the
offenses of: ; said petitioner alleging that petitioner

is now fit to stand trial;

And the Court, having heard the evidence adduced in suppowidfggetition, and having

returned a finding that the petitioner is Fit to Stand Trial.

IT IS NOW FURTHER ORDERED AND ADJUDGED THAT, Judgment be entered on the finding that:
1. Petitioner is now fit to stand trial;

2. Petitioner is to be released from therisdiction of the Department of Human
Services and remanded to stand trial or be released by operation of law.

3. A certified copy of the Order be delivered to the Department of Human Services of
the State of lllinois and a copy of this Order be delivarethe Sheriff of County.
ENTER:

Date:

Judge of the Circuit Court WdzR3ISQ&a b2
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APPENDIX C
FITNESS SAMPLE REPORTS

1. Sample Evaluation for Fitness to Stand Trial report completéaebyxpert evaluator assigned by the
court to determine a recommendation whether the individual is Unfit for Trial.

2. Template of 30 Day Report.
3. Sample of 3May Treatment Report to the Court.
4. Template of 9Day Progress Report

5. Three samples of&gress Report each indicating one of the following: unfit, fit, and unlikely to be fit.
A Progress Report is completed every 90 days, or 7 days prior to the date of any hearing on the issue of
I RSTSYyRIyGQa FAGySaao

REPORTS INVOLVED IN FITNESS PROCGEEDING
I. Fitness Evaluation Report

A. The person conducting an examination of the defendant shall submit a written report to the court,
the State and the Defense within 30 days of the order. The report shall include the following.

1. A diagnosis of and an eaphtion as to how it was reached and the facts upon which it is based.

2. A description of the defendant's mental or physical disability, if any; its severity; and an opinion as to
whether and to what extent it impairs the defendant's ability to understémel nature and purpose
of the proceedings against him or to assist in his defense, or both.

3. If the report indicated that the defendant is not fit to stand trial or to plead because of a disability, the
report shall include an opinion as to the likeldgtbof the defendant attaining fitness within one year
if provided with a course of treatment. If the person or persons preparing the report are unable to
form such an opinion, the report shall state the reasons. The report may include a general description
of the type of treatment needed and of the least physically restrictive form of treatment
therapeutically appropriate.

4. The report shall indicate what information, if any, contained therein may be harmful to the mental
condition of the defendant if madknown to him.



154

II. Admission Report (30 Day Report)

A. Within 30 days of an order to undergo treatment, the person supervising the defendant's treatment
shall file a report with the Court, the State and the Defense. This report must include the fgilowin

1. Assessment of the facility's capacity to provide appropriate treatment.

2. An opinion as to the probability of the defendant's attaining fitness within one year from the original
finding of unfitness.

B. If there is a substantial probability that tdefendant will attain fithess within one year; a treatment
plan must also be filed by the Facility Director. This treatment must include the following:

1. Diagnosis of defendant's disability.

2. Description of treatment goals with respect to renderingeshefant fit, a specification of the proposed
treatment modalities and an estimated timetable for attainment of the goals.

3. Name of the person in charge of supervising the defendant's treatment.

I11. 90 Day Progress Report
A. Clinical findings of theeatment supervisor and the facts upon which the findings are based.

B. Opinion of the treatment supervisor as to whether the defendant is making progress toward attaining
fitness within one year from the original finding of unfitness.

C. If the defendanis receiving medication, the information from the prescribing physician indicating the
type, dosage, and the effect of the medication on the defendant's appearance, actions and
demeanor.



155

UST EVALUATION REPORT COMPLETED BY THE EXPERT EVALUATOR
ASSIGHED BY THE COURT

Psychological Summary

Name:

Date of Report:
Chart #:

Court Date:

Identifying Information:

Mr. Doe is a S5¥%yearold Black male who was referred to Forensic Clinical Services to evaluate
his Fitness to Stand Trial and Sanity. According to the referral order, he is charged with
Harassment by Telephone. At the time of the evaluation, he was frdmod.

Prior to initiating the examination, the neconfidential nature of the evaluation process was
carefully explained. He was informed that the evaluation would not be confidential, the results
would be forwarded to the court and that this examineutd be subpoenaed to testify to the
results as well. He acknowledged an understanding of the advisory and communicated a
willingness to participate. The interview lasted approximately 2 hours.

Records Reviewed:
As part of this evaluation, the followingeords were reviewed:

1) Misdemeanor Referral Order dated 5/10/11

2) Chicago Police Department Original Incident Report

3) Misdemeanor Complaint dated February 4, 2011

4) Psychiatric Records from Elgin Mental Health Center (2/18/11 to 3/11/11); Chester Mental
Healh Center (4/6/07 to 9/26/07)

5) Copies of writing provided by the defendant

Mental Status Examination:

Mr. Doe arrived on time for his scheduled appointment and was unaccompanied. He is an
average height and weight male who appeared his stated age. He essedrappropriately to
context in slacks, shirt and jacket and wore glasses. His appearance was notable for missing
teeth. His hygiene and grooming were adequate. His level of eye contact was variable but he
was generally alert and oriented. He evincedagiitated and anxious mood and displayed a
mildly labile affect. He did not report any symptoms of a clinical depression.
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Mr. Doe evinced pressured speech, flight of ideas and marked loosening of associations. That is,
he spoke very rapidly, was diffictdt interrupt and he abruptly changed topics and at times

was void of any meaningful connections between his ideas. He did not report any active
hallucinations but he was quite delusional. He has longstanding grandiose delusions (per
records) about his aliiy to translate the Bible and his belief that he is the son of God. He also
manifests significant persecutory delusions regarding others who are trying to interfere with his
work, including the alleged victim. He did not voice any current homicidal cidaliideations.

He did not report any sleep or appetite disturbances. His levels of insight, judgment and

impulse control were limited.

Clinical Inquiry:

2 KSYy al1SR Fo2dzi KAa OKIFINHS: KS adFrdiSR aKS f
thep2 y Sé¢ @ 1| S dzyﬁeéN:é’lyﬁe 0KS OKIFNBS G2 0SS I ayi
RFGS® I'S AYRAOFGSR (KL KS KFra I tdzofAO 5STSy
2dzald YSG KSNJ FyR GKIFQ dzﬁaé al AR 10d Q¥KSI2yS o
LINPaSOdzi2NE YR AYRAOFGSR GKIFG GKS WdzRIS aKSH
1AYR 2F RSOA&A?2 Oy GKS WdzR3AS YIFI1S KS adalradSR

ould decide on sentandime was found guilty.

1S gla&a F6fS (G2 RAAGAYIdzAEAK (GKS OGNRFE 2LIiA2ya
RSOARS&a¢ FYR AY | WdzZNE ¢NARFf aXGKS LIS2LX S 2y
JdzafGeéad IS )\VQ\)\éC)I uéEEF\YSLDFQIRlE lg KA 01027858 AY YR S
YR SOARSYOS Aa af )\15 g KL @2dz alAR 2y GKS LXK
O2dzf R RAAUAY3IdzA 4K (GKS LJtSl 2LI0A2ya Ay Of dzRAY 3
aded F2NJ I fSaaSNJ Syusyosw 1S g1Fa&a gl NB GKI G
g AGSNI 2F 2ySQa NARIKG (G2 GNARAIFEd® aNW» 525 asSSys
penalty if he is found guilty.

Issues Related to Sanity:

When askedrery closed ended questions about court procedure and restricted to providing
responses to those inquiries, Mr. Doe was able to comply. However, when askeeioged
guestions and to explain his arrest and understanding of the offense, he became inghgasi
tangential and disorganized.

He indicated in part that in 1995 he worked for the National Wrecking Company and he filed a

10 million dollar lawsuit and lost. In a very confusing report, he claimed that he took a

translation of the Bible to the alleged victim, gave it to him and asked copy of the previous

frgé adad KS FAESR® IS NBLRZNISRf& OFffSR GKS |
GOGKNBI 0§SYSR KA Y¢ dilea thdbawsudt 6n hid BarJ®NID Rilkon dollaksBAt



one point he indicated thatthecagea adAff LISYRAY3I | YR KSy ail
RSyASa (KId KS OFrttSR GKS FtftS3aSR OAOGAY | yR
GKS 2FFAOS YdzAf GALX S GAYSa GGNBRAYy3 G2 GNIF O]l R2
(referry 3 G2 GKS . A0ftS0® IS AYyRAOIFIGSR (GKIFG KS (K
aNp 528 GKSy ¢Syl 2y G2 RAaOdzaa OSNEB RSt dzaA 2
| dz3dza G 2F wmdpdpp Ay GKS K2fe I y&E0H6KkBNSE KIR 0685

increasingly disorganized and was insistent on showing this writer how his name is related to
GKS . A0fS YR K2g GSOSNRUOUKAYy3I O2YAy3d 2dzi 27

Background History:

Mr. Doe was an unreliable historian and@luarded about some of his personal history. The
following was gathered in part from available DHS records He is a single male with 2 adult
children with whom he is not in contact. He lives with his mother in Aurora, lllinois. He has
worked in constructin in the past but currently receives SSI income and is his own payee.

Legal History
He denied any prior arrests or convictions but records indicate that he was charged with

aggravated battery and domestic battery in Kane County in 2006, the outcomleicti is
unknown. It is noted however that he was adjudicated Unfit to Stand Trial at the time and
remanded to Chester Mental Health Center.

Medical History
He denied any significant medical issues and available records did not indicate any.

Substance Bk History

He denied any recent history of illicit drug or alcohol use although he reportedly consumed
alcohol in the past. Records suggest that he has been treated for arttuged disorder in the
past, allegedly being cocaine.

Mental Health History

According to records, he was hospitalized at Madden MHC in 1990 and lastly in 2002 with a
diagnosis of Drug Induced Mood Disorder. He was adjudicated UST in 2006 and received
treatment at Chester MHC and diagnosed with Schizophrenia, Chronic, Paranoitiéypas

taken to Provena Mercy Hospital by Aurora Police Department in February 2011 for making
GKNBFGSyAy3 LK2yS OFftfta G2 | tlFge8SNRa 2FFA0S
He presented there with agitation and psychosis, includirgngiose, religious and persecutory
delusions. At each admission, he was prescribed a number of psychotropic medications. He had
marginal compliance and was noted to have little insight into his mental illness. He was also
unlikely to participate in followp treatment in the community.




158

Mr. Doe denied to this writer that he had any mental health problems or symptoms. He
AYRAOFGSR GKIG GKS LINB@A2dza K2aLAGFfATFOAR2Y A
AY 21 aKAy3G2ys 5/ X6KRel FRSal 2&i WAS({ KINXYY BZEIR X ¢

He is not currently taking any psychotropic medication.

Diagnostic Impressions:
Axis I: Schizophrenia, Paranoid type

R/O Cocaine Abuse vs. Dependence
Axis Il: Deferred

Forensic Formulation:

Mr. Doe iSUNFIT TO STAND TRIMthile he has a factual understanding of the roles of court
personnel and basic courtroom procedure, he suffers from an acute psychotic disorder which
impairs his rational understanding of the nature and purpose of the proceedings against him
and his abitly to assist counsel in his defense. It is further my opinion that there is a reasonable
likelihood that he could be restored to fitness within the statutory time frame. The least
restrictive and most therapeutic setting would be a secure inpatient faciliitere he could

receive clinical intervention.

It is my opinion that Mr. Doe wdsEGALLY INSANHE has a longstanding history of psychosis,
including grandiose, religious and persecutory delusions, of which he was suffering at the time
of the alleged offense. As such, he would not have appreciated the wrongfulness of the alleged
conduct.

Thank youor the opportunity to evaluate this defendant. If | can be of further service to the
court, please contact me at Forensic Clinical Services.

Respectfully submitted,

Licensed Clinical Psychologist
Forensic Clinical Services
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lllinois Department of Human Services
Mental Health Center Forensic Treatment Program
30-Day Treatment Report to the Court (Template)

Date of Evaluation:
l. Identifying Information

tFGASYyiQa bl YSY Admission Date:

Date of Birth: Unit: Forersic Treatment Program
Court Order Date: DHSMH ID#:

Docket # Charges:

Il. This facility has/does not have the capacity to provide appropriate treatment for the patient.

M. There is/is not a substantial probability that the patient \&ttiain Fitness for Trial within one
year from the date of Unfitness finding.

V. Treatment Plan
1. Diagnoses(including DSMV codes numbers):

2. Treatment goals with respect to rendering the patient Fit for Trial, including treatment
modalities ancestimated timetable for attainment of goals:

a. Problem Impeding Fitness:
b. Treatment modality provided by:
c. Goal to be reached:

d. Estimated timetable:

Psychiatrist

Social Worker
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lllinois Department of Human Services
Mental Health Center Forensic Treatment Program
30-Day Treatment Report to the Court [EXAMPLE]

Date of Evaluation:

I. Identifying Information

tFGASYydiQa bl YSY Admission Date:

Gender: Male Unit: Forensic Treatment Program

Date of Birth: DHSMH ID#:

Court Order Date: Charges: Residential Burglary/

Docket # Violation of Probation (Domestic Battery)

Additional Information: Mr. Doe denies any previous inpatient or outpatient psychitiemtment. He
has a prior arrest for Domestigattery and numerous curfew violations.

Il. This facility has the capacity to provide appropriate treatment for the patient.

lll. There is a substantial probability that the patient will attain Fitness for Trial within one year from the
date of Unfitnesdinding.

IV. Treatment Plan
1. Diagnosis (DSMIV Codes and Narrative):
Axis I: 296.90 Mood disorder NOS, with psychotic features
305.00 Alcohol abuse
Axis Il: Deferred
2. Treatment goals with respect to rendering the patient Fit for Trial, includasgrment
modalities and estimated timetable for attainment of goals:

a. Problem Impeding FitnessPsychosis characterized by illogical and grandiose thinking.

Treatment modality: Pharmacotherapy provided by , M.D., psychiatrist.
Individual counselingrovided by LCSW, social worker.

Goal to be reached: Reduction or elimination of psychotic symptoms.
Estimated timetable: Two months

b. Problem Impeding Fitness: Unfit to Stand Trial
The patient lacks sufficient knowledge and understanding of thegesaagainst him, the nature of

courtroom proceedings, and the roles of various courtroom personnel. He is also currently unable to
adequately assist counsel in his defense.



Treatment modality:

Goal to be reached:

Estimated timetable:

Individual Fitness counseling, Fithess Restoration Group, and
pharmacotherapy.

The patient will be found Fit to Stand Trial.

Three months.

Social Worker |1

Psychiatrist

161
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ILLINOIS DEPARTMENTHDAIMAN SERVICES
Choose an iterMENTAL HEALTH CENTER
UNIT/PROGRAM

REPORT TYPE.
Date of EvaluationClick here to enter a date.
|. IDENTIFYING INFORMATION
Patient Name:Name Legal StatuslUST/NGRI Docket#:#
DMHDD ID#:1D# Unit: Unit Date of BirthDOB Sex: M/F

Admit Date: Admit

II.CONFIDENTIALITY

Mr/MsPatient Namewas informed of the purpose and the naonfidential nature of this evaluation in that the findings would

0SS NBLRNISR (2 GKS 2dzR3ISs (KS He/bheackanvedgedisihgr dtifedstanding/oRlimiileK S RS TSy
confidentiality and agred to proceed with an interview.

IIl. RESPONSE TO TREATMENT AND CLINICAL FINDINGS

Hospital Course

Condition on Admissiarrief statement on condition at the time of admission (remain the same across reports)

Intervention Medications:(name, dosage &JdzN1J2 &S | yR (KS STFFSOG 2F GKS YSRAOFGA2)
actions, and demeanor)
Treatment:(fithess classes, groups, etc) related to Fitness Restoration treatment

Response to Intervention&/edication (current meds, dosage, purpose, ajustments) & Compliance with Treatment
(attendance/participation) * INCLUDE WHETHER SYMPTOMS RE RESOLVED*

Unusual Occurrencepos & neg; compliance, seclusion/restraint, elopement, etc.

Mental Status:
Present ConditionClick here to enter text.
Mental Status Exant:lick here to enter text.

IV. DIAGNOSIS
AXIS IClick here to enter text.
AXIS lIClick here to enter text.
AXIS llIClick here to enter text.

V. THE ISSUE OF FITNESS

Reason for a Finding of USTC NE Y (I KS 9 E I (SHoyldS@&iaia thens&ndadidssireporting)
Fitness ExaminatioriUsing direct quotes if appropriate)

Assessment R/O malingering where appropriate and if applicable

VI. STATUTE & OPINION
(725 ILCS 5/1620) A defendant is unfit if, because of his mergalphysical condition, he is unable to understand the nature
and purpose of the proceedings against him or to assist in his defense.

Statement of Opinion
This should include the ability/capacity of the patient with respect to the statutory langalagee and/or the impairment in
the patient that prevents the ability/capacity in the statute.

VIl. RESPONSIBLE STAFF
Psychiatrist/Treatment Coordinato& Social Worker/Psychologist
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ILLINOIS DEPARTMENT OF HUMAN SERVICES
ALTON MENTAL HEALTH CENTER

90-DAYPROGRESS REPORT (UNFIT)
Date of Evaluation: 12/4/2013

I. IDENTIFYING INFORMATION

Patient Name:Name Legal StatusyST Docket: #
DMHDD ID#:1D# Unit: Unit Date of Birth.DOB Sex:Male
Admit Date: Admit

II.CONFIDENTIALITY

Mr. Doewas informed of the purpose and the naonfidential nature of this evaluation in that the
FAYRAY3IaAa g2dZd R 0SS NBLRNISR G2 GKS 2dzZR3ISHe (KS
acknowledgedisunderstanding of limited coidentiality and agreed to proceed with an interview.

Ill. RESPONSE TO TREATMENI CLINICAL FINDINGS

Hospital Course
Condition on Admissiamr. Doeis a 34 year old single white man who was admittedlton Mental
Health Center (date) froriMladisonCounty as Unfit to Stand Trial on charges of Violation of an Order of
Protection Upon admission, MDoewas alert and oriented to person, place and time. He
demonstrated no abnormal movements. His mood was calm, not depressed. His affect was appropriate
His speech was coherent with looseness of association, clang associations, tangential and circumstantial
speech, and flight of ideas. The speech content had a paranoid quality. He denied auditory or visual
hallucinations. He denied homicidal, suicidalf sr other assaultive thoughts, feelings or behavior.
Shortterm memory was deficient and concentia was significantly impaired.
Intervention Medications:Olanzapine, an anpisychotic, 10 mg by mouth twice daily to reduce
psychotic symptomgo induce and maintain remission of the symptoms of mental
illness leading to restoration of coherent thinking and predictable conduct.
Treatment:He has been attending individual fitness sessions with his therapist and will
be integrated into weekly groups &e becomes more psychiatrically stable.
Response to Intervention®lanzapine, an anpsychotic, 10 mg by mouth twice dailife is still
experiencing disorganized thinking and medication wilabgisted as
necessary. His symptoms have not yet fully hesd.
Unusual Occurrence$here have been no restraints, seclusions or elopement attempts. He denies
suicidal or homicidal ideation.

Mental Status:

Present ConditionCurrently, Mr._____is alert and oriented to person, place, time and situation. He has
good eye contact. He presents no abnormal movements or mannerisms. His speech is hormal in rate,
rhythm and volume. He still demonstrates looseness of association agdnéal speech patterns. He is

ax
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suicidal, self or other assaultive thoughts, feelings or behavior. Memory is grossly intact. Concentration

is mildly impaired

Mental Status Exan24 out of 30. He still evidences some mild cognitive impairment.

IV. DIAGNOSIS
AXIS I: 295.30 Schizophrenia, Paranoid Type
305.00 Alcohol Abuse by history
AXIS IlI: Deferred
AXIS IIIl: None

V. THE ISSUE OF FITNESS

Reason fora Finding of USTS ¢ & F2dzyR dzy FAG Rdz§ G2 GKS aSOSNA
NBLZ2NIXZ aKA& LI NIY2ARXE 02y¥FdzZaSR YR RA&2NABIYAT SR
OKIFNBS 2NJIaaAraid O2dzyasSt Ay KA& RSFTSyaSsS:é

Fitness Examinatiorivir. Doewas able to describe his charge and provide a basic understanding of
courtroom procedure. However, he continues to evidence disorganized thinking and had difficulty
expressing himself in a rational manner when discussing the pessibicomes of his case.

VI. STATUT& OPINION
(725 ILCS 5/1040) A defendant is unfit if, because of his mental or physical condition, he is unable to
understand the nature and purpose of the proceedings against him or to assist in his defense.

Statement of Opinion

Mr. Doe has an understanding of the court terminology, court process and his charges but lacks an
awareness of the possible outcomes of trial and an ability to assist in his own defense due to looseness
of association and tangentiapeech. The patient continues to be involved in programming aimed at
attaining fitness within the one year requirement. We consider this patient psychologically UNFIT TO
STAND TRIAL

VII. RESPONSIBLE STAFF

Psychiatrist Treatment Coordinator

Social Worker/Psychologist
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ILLINOIS DEPARTMENT OF HUMAN SERVICES
ELGIN MENTAL HEALTH CENTER
XXX Unit/ FTP PROGRAM
90-DAY PROGRESS REPORT (FIT)

Date of Evaluation: March 11, 2014

[. IDENTIFYING INFORMATION

Patient Name: XXXXXXXX Legal Stats: Unfit to Stand Trial
Docket#: DMHDD ID#:

Unit: XXX Date of Birth: XX/XX/XXXX
Sex:Male

Admit Date: XX/ XX/XXXX Charge: Residential burglary

II.CONFIDENTIALITY

Mr. XXXwas informed of the purpose and the naonfidential nature of this evaluation in that the findings would

0S NBLER2NISR G2 GKS 2dzR3IS:T (KS &lddckindviedgedtisiinderfayidhg of I y R (i K ¢
limited confidentiality and agreed to pceed with an interview.

Ill. RESPONSE TO TREATMENT AND CLINICAL FINDINGS

Hospital Course

Condition on Admissian

At the time of admission from XXX County jail, Mr. XXX presented as a 21 year old single-Meeidean male

who is bilingual but whosprimary language is Spanish. He was oriented to person and place but unsure of time
and situation. His speech was coherent with appropriate rate and volume but he exhibited alterations in mood
and affect by inappropriately smiling during the admissioncgss.

Intervention

Medications: Olanzapine 20 mg. and 5 mg. at 20:00 for treatment of psychosis. Mr. XXX is cooperative with
prescribed medication and has stated that it helps him. Use of medication has resulted in marked decrease in
psychotic symptms such as thought blocking, confusion and illogical thoughts. There has been a reduction in
auditory hallucinations and no incidence of suicidal or homicidal ideation. Hygiene is adequate and Mr. XXX is able
to socialize with other Spanish speaking meer

Treatment: Mr. XXX engages in individual Fitness counseling with his bilingual therapist 4 times per week. He also
attends Fitness Restoration groups in English 7 times per week as well as Relapse Prevention and Chemical
Dependence groups on the unitde does not choose to attend Leisure activity groups.

Response to Interventions
Olanzapine 20 mg. and 5 mg. at 20:00 for the treatment of psychosis. Mr. XXX is compliant with medication and
stated that he plans to continue taking medication as pribea.

Unusual Occurrences

aN»p - - . KFIa o0SYSTAGSR FTNRBY 2dzi YdzZ GARAAOALI Ayl NEB GSIYQ:
and counseling to attain fithess. He is currently psychiatrically stable, and is expected to remain stable with

medication. There have been nestraints, seclusions or elopement attempts. He denies suicidal or homicidal

ideation.
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Mental Status

Present Condition Hygiene and grooming are fair. Mood appears stable and he is interacting socially with peers.
He is oriented in all spheres, smh is logical and goal directed. He is appropriate and cooperative.

Mental Status Exan®7 of 30. He demonstrates relatively intact mental status.

IV. DIAGNOSIS
AXIS I: 295.20 Schizoaffective Disorder, Bipolar Type
304.80 Polysubstance Dependencegicontrolled environment)
AXIS II: 301.7 Antisocial Personality Disorder
AXIS III: No current Medical problems

V. THE ISSUE OF FITNESS

Reason for a Findingof UBST CNR Y (KS 9EIF YAYSNDRE wSLE2NIZ 4G GKS GAaAYS 2
unable to describe anything that transpired during his most recent court trial. He has a long history of severe

YSyidltf AftySaa FyR Aada OdaNNByidfeée LINBaSydAy3a Ay |y I OdziSH
his symptoms impede hability to understand the nature and purpose of the proceedings against him as well as

KAa lFoAftAdGe G2 aarad Ay KAa RSFTSyaSoé

Fithess Examination (xx/xx/xxx¥jr. XXX was interviewed by his bilingual therapist. He demonstrated adequate
knowledge of rols of the various court officials, possible outcomes of a trial, the concept of plea bargain and the
differences between a bench trial and a jury trial. He understands the court process and understands that the
court is and adversary entity. He knows tifdte is found guilty of his charges he could go to prison and expressed
appropriate concern for this outcome. He has expressed his desire to cooperate with his attorney in his defense.
He continues to struggle with names of specific verdicts. Hedwpgested that future court interviews or

evaluations be conducted with bilingual services as he is able to understand some concepts better in Spanish.

Assessments: Fitness test, BPRS scores, Malingering assessment: None

VI. STATUTE & OPINION
According tostatute (725 ILCS 5/1au0) Adefendant is unfit if, because of his mental or physical condition, he is
unable to understand the nature and purpose of the proceedings against him or to assist in his defense.

Statement of Opinion

It is the opinion of this treatment team that Mr. XXX has responded to medication and fitness restoration training,
is psychiatrically stable on medication, and is now able to understand the nature and purpose of the charges
against him. He is able andllivig to cooperate with his attorney and assist in his own defense. H&i§O

STAND TRIAL

VIl. RESPONSIBLE STAFF

Psychiatrist/Treatment Coordinator

Social Worker/Psychologist
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ILLINOIS DEPARTMENT OF HUMAN SERVICES
McFARLAND MENTMEALTH CENTER
Lincoln South
90-DAY PROGRESS REPORT (Unlikely to Attain Fitness)

Date of Evaluation

[. IDENTIFYING INFORMATION

Patient Name:Name Legal StatusuSsT Docket: #
DMHDD ID#:1D# Unit: Unit Date of Birth.DOB Sex:Male
Admit Date: Admit

II.CONFIDENTIALITY

Mr. Doewas informed of the purpose and the naonfidential nature of this evaluation in that the
FAYRAY3IaAa g2dZd R 0SS NBLRNISR G2 GKS 2dzZR3ISHe (KS
acknowledgedisunderstanding of limited confidentiality and agreed tmpeed with an interview.

Ill. RESPONSE TO TREATMENI CLINICAL FINDINGS

Hospital Course

Condition on Admissiomr. Doe is a 46 year old single Africdmerican man fronsangamorCounty,

IL. He was admitted thbicFarland Mental Health Centafter adudication as Unfitd Stand Trial (UST)

on 11/25/20@. On admission Mr. Doe was considered oriented to person, date and place. He was not

considered oriented to situation. He appeared agitated and restless. The patient reported being

depressed althoughib presentation was more indicative of an elevated mood. Affect was labile and
inappropriate to situation. Thought processes and content were disorganized. Speech was rambling,
tangential, and loosely connected. A flight of ideas was present in his coroationi. The patient was
experiencing auditory hallucinations and delusional thoughts with paranoid ideas. Insight and judgment
were considered poor. Memory for short and long term recall was poor. Staff was unable to estimate
level of intellectual functioimg due to the level of current patient disorganization. Suicidal or homicidal
ideas, plan or intent were denied and did not appear in evidence.

Intervention  Medications Olanzapine; an anpsychotic, 10 mg: two times per day2. Divalproex; a
mood stabiizer used to augment the artpsychotic, 1000mg, two times per day.
Treatment The patient attends rehabilitative programming off unit with staff
supervision.He attends all recommended groups and activities. He is excluded from
some groups because hiambling and tangential comments can be disruptive. He
appears to have minimal to no insight regarding how his behavior is perceived by
others. Mr. Doe has been cooperative with discharge planning efforts.

Response to Intervention®r. Doe has been coopeiae with recommended medication adjustments.
His medication was changed several times due to his poor response. He has been on
psychotropic medications such as Risperidone, Haloperidol 10 mg. a day, Haloperidol
Decanoate 100 mg. injection once a month e@apine 800 mg. a day, Ziprasidone 80

ax
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mg. a day and lately Olanzapine 20 mg. a day. He appears less agitated and restless
overall. He takes extra medication periodically to control agitation.

Unusual Occurrencekle becomes upset and frustrated wheanfronted with unit rules about
minimum standards for behavior. Mr. Doe is restricted to the unit several times each
month for minor rule infractions. His ability to comprehend and retain understanding of
staff expectations appears impaired.

Mental Staus:

Present ConditionMr. Doe is dressed in a blue sport shirt and black slacks. His shirt is tucked neatly in.
His clothing appears in good repair. His hygiene and grooming appear fair. His speech volume is very low
and difficult to hear. He is mumblingpparently to himself. He may be responding to auditory
hallucinations. His speech content is illogical, tangential and rambling. He is difficult to redirect back to
the topic. He has several unrelated personal need requests he apparently wants tosaditrethe

interviewer.

Mental Status ExanMr. Doe is oriented to person, place and time. He is partially oriented to situation.

2 KSy |a41SR 62dzi KAa Y22R (GKS LI GASyd NBLXASR KS
He denies auditory haltinations or delusional ideas. He denies any paranoid ideas. His affect is

restricted. Judgment and insight appear poor. Contact with reality is marginal. Memory appears
unimpaired. Intellectual functioning is estimated to be in the low average rangeDdr denies any

suicidal or homicidal ideas, plans or intent, and has exhibited no behaviors toward such ends.

IV. DIAGNOSIS
AXIS 1:29530 Schizophrenia, Paranoid Type
305.00 AlcohbAbuse
305.20 Cannabis Abuse
304.60 Cocaine Abuse
AXIS II: None
AXIS Ill: None

V. THE ISSUE OF FITNESS

Reason for a Finding of UShe forensic evaluatdound that Mr. Doe would have difficulty providing

an adequate level of assistance to his lawyer in his own defense. The patient was considered to have an
activepsychosis which included paranoid delusions which could likely prevent him from being able to
make informed court related decisions in his own-$etérest.

Fitness ExaminatioMr. Doe states that he is charged with: one out for you to talk for younéo t

2dZRIASDE LU Aa SOARSY(d KS RAR y2G dyRSNEGFYR GKEF
O2dzNI & L +Fa1SR KAY Ffaz2 ¢gK& KS RARyQG OFrff (KS LR
6KeS SOSYy (12 (GKADSRIEYIRANBEAGAYT I ¥y NABEAE D 1S 1yS

defender and indicated he could reach his public defender by sending a leamigamorCounty. Mr.

52S NBLR2NISR GKS NeRfS 2F (KS 2dzR3IS Ay O2dzNII Aa G2
dFAR (KS LJz2ofAO RSFSYRSNJI aliNARSE (2 KSfLI LINPGS @&2adz
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partial understanding of basic court roles at a level similar to previous reports. Mr. Doe reports that the

GSNY a3ddAatidee YSHya aeéz2dz RAR AGé¢ |y RaidayvingssBdzA f (@ ¢
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He appeared to understand that a sentence is given by the judge. Mr. Doe continues to have a limited
understanding of court terms and basic court room procedures. Partially correct responses could not be
elaborated upon in a coherent manndresponses appeared superficial and vague. When asked follow

dzLJ ljdzSaidAzyas GKS LI GASyidiQa IyasSNAR | LIISIFNBR (2 LI
became rambling and tangential.

VI. STATUT& OPINION
(725 ILCS 5/1640) A defendant is unfiif, because of his mental or physical condition, he is unable to
understand the nature and purpose of the proceedings against him or to assist in his defense.

Statement of Opinion

Mr. Doe currently does not appear able to provide meaningful assistanlegal counsel in his own
defense. He appears to have an inadequate understanding of basic court room terms and procedures.
The clinical team believes the patient has made an earnest effort to attain fithess but is unable to do so.
Therefore, it is ouopinionthat Mr. Doe idJnlikely to Attain Fitness to Stand Trialithin the mandated
statutory time period with further treatment.

No family member has indicated willingness to assist the patient if he were to be released from custody.
Mr. Doe had a pleement evaluation interview witmmamed facilityon date. He is regarded as a good
candidate for this progranhould Mr. Doe beeleased from custody, thiacility could provide housing,
psychiatric follow up and other rehabilitative services. The treatiteam atMcFarlandeels that

facility could likely provide an appropriate level of care for Mr. Doe when he does return to the
community.

VII. RESPONSIBLE STAFF

Psychiatrist Treatment Coordinator

Social Worker/Psychologist



170

ILLINOI®EPARTMENT OF HUMAN SERVICES
ELGIN MENTAL HEALTH CENTER
FORENSIC TREATMENT PROGRAM

750 South State Street
Elgin, lllinois 60123
847-742-1040
FITNESS EVALUATION

June 14, 2012

Treatment Plan Report favir. Bob Doe (Docket # 00CROQ@0Person found Unfit to Stand Trial
under 725 ILCS 5/1625(G)(2).

[.  IDENTIFYING INFORMATION

Patient Name Bob Doe DHS ID#23456
Date of Birth:05/06/1941 Sex:Male
Unit: N Unit Admission Date10/02/08

Charge:Attempted Murder

Mr. Bob Doe is a #ear old AfricaPAmerican widowed man, admitted to Elgin Mental Health
Center (EMHC) on 04/30/2002 as Unfit to Stand Trial (USTYloarge of Attempted Murder.

Mr. Doe stabbed and struck his victim with a brick on the back of his head. Mr. Doe has stated
that he is innocent of the alleged charges and that he was acting in self defense. His current
legal status is @. His maximum comitment date is 06/23/2037. Mr. Doe's father, Chester

Doe, is his legal guardian.

[I. RESPONSE TO TREATMENT AND PRESENT LEVEL OF FUNCTIONING

Mr. Doeremains UNFIT to STAND TRIAL, and is subject to involuntary admission as he currently
poses a threat to phlic safety; therefore, he is in need of mental health services on an

inpatient basis.

Basis for finding:

Mr. Doe lacks sustained improvement in his mental iliness (psychotic, mood disorder
sympgoms), and has impaired understanding as to his mental iliness, alcohol abuse and its
relationship with the crime. Therefore, he is reasonably expected to inflict serious physical
injury upon himself and others in near future if he were discharged andddeia less
structured and/or less secure setting.
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During this reporting period:
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recommended treatment including groups and medicatidinere have not been any

behavioal incidents.He has denied having hallucinations and delusions, and has reported that

his sleep and appetite are good.

Mr. Doe attended the recommended treatment groups of the consumer morning meeting,
afternoon wrap up meeting, the daily walking groupoping Skills, Relapse Prevention,
Chemical Dependency Group and Basic RecovasyMr. Doe frequently forgets his schedule,
his attendance is best when he is prompted to attend.

Mr. Doe demonstrates a lack of understanding as to his charges arbtineprocess.He

depends heavily on a very strict routine so that he remembers to complete his activities of daily
living, and requires prompting to complete nooutine tasks due to his dementia and cognitive
impairment. He becomes fearful and anxiowen presented with any real or anticipated

change in his routine.

[IIl. CURRENT DIAGNOSES

Axis la: (295.90) Schizophrenia, Undifferentiated type, episodic with interepisode residual
symptoms.
Axis 1b: (311.0) Pogtsychotic Depressive disorder of Saihrenia. (Depressive disorder, Not
Otherwise Specified), in remission.
Axis Ic: (294.10) Dementia, Secondary to Head Trauma with behavioral disturbances.
Axis 1d: (305.00) Alcohol Abuse, in remission, in a controlled environment.
Axis Il:No Diagnosis
Axis Ill: History of Remitted Tardive Dyskinesia and Extrapyramidal Syndrome.
Hyperlipidemia, Hypertriglyceridemia
Past history of head injury
Axis IV: Chronic mental illness, involuntary hospitalization.
Axis V:GAF: 45.

Current Psychotropic Medications:

Clozapine: 25mg q am and 75mg q pm for psychosis (began 09/10/10)
Haloperidol: 5 mg PO g 6 hours prn for psychosis
Diphenhydramine:50mg g 21:00 hs prn for sleeplessness

Hydroxyzine: 100mgq g 20:00 for sleeplessness



172

Psychotropic medication is given to induce and maintain remission of the symptoms of
mental illness leading to restoration of coherent thinking, stable mood, and predictable
conduct.

IV. FITNESS ISSUE

Mr. Doe was adjudicate(G) (2) with a maximum date ofZ3-2037. He is unable to fully
understand the court process. He is confused about his chatge$as cognitive impairments
which makes learning of new material difficulle has a limited understanding of his mental
iliness.

V. CURRENT TREATMENT NEEDS
(1) Problem: Psychotic disturbance as manifested by positivee§ative signs and symptoms:
loose associations, poverty of speech, suspiciousness, guardedness, auditory
hallucinations, paranoid delusions leading to charge of attempted homicide.
Goal: Remission or significant improvement of psychotic symptémnswelve consecutive
months.
Intervention: Psychopharmacotherapy:
Clozapine25mg in the morning and 75mg in the evening for psychosis (began
09/10/10)
Haloperidai (antipsychotic) 5 mg eveB/hours as needed for psychotic
agitation.
Timetable:  Achieved, ongoing as of 06/12

(2) Problem: Disordered affect or mood (depression). Depressed, anxious, labile affect and

mood, sleeplessness.
D2FfY tFGASY(QaanRiGsiNBdg sleSpRedsnetsiwil gigniicantlyy” R
improve for 12 consecutive months.

Intervention:
1. Individual Psychotherapy.
2. Psychopharmacotherapy with Diphenhydramine, 50mg at 21:00 daily as
needed for sleeplessnesidydroxyzine, 100mg at 20:00 for sleeplessness

Timetable: Achieved, ongoing

(3) Problem: History of alcohol abuse, contributing to exacerbation of psychiatric iliness.
Intervention: Chemical Dependency Group, Individual Counseling, pagsntompleted
MISA program.
Goal: Understanding of the harmful effects of alcohol use on his behavior. All random drug
and alcohol screens have been negative.
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Timetable: Achieved, Ongoing.

(4) Problem: Cognitive Impairmentmpaired abstract reasoning, memory & judgment.
Goal: Patient will function at his optimum level of social and self care skills.
Patient will be able to do basic activities of daily living without supervision.
Patient will follow unit rules and display psocial behavior
Patient will have improved attention, concentration & judgment.
Intervention: Life Skills Program, assistance with ADLs, individual counselieg@eson
Timetable: Achieved, Ongoing.

(5). Problem: Unfit to stand trial (G2).
Goal: Patient will become fit to stand trial.
Mr. Doe continues to be Unfit to Stand Trial, and in my opinion is unlikely to be
restored to fitness in théoreseeable future. His legal status currently is an UST
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any likely. Due to his cognitive limitations and his chronic and unremitting
dementia it is unlikely that he will evée fit for Trial.
Intervention: Individual Counseling, psychosocial therapeutic groups.
Timetable: Unlikely that he will ever be Fit for Trial, adjudicated G2 on 2/27/97.

(6) Problem: Continuing Care Planning Issues: In need of reiategr in to the community.

Goal: Reintegration in to the community.

Intervention: Individual counseling, psycho social therapeutic groups. Mr. Doe had
successfully participated in several supervised community trips in the past. He
retains hisbuilding and unsupervised grounds pass, however, only uses this with a
buddy. He has a supervised off grounds pass, and participates in community
trips.

Timetable:  10/12

VI. PRIVILEGE STATUS
Mr. Doe has a court approved supervised off groaipdss and unsupervised grounds pass, in
addition to a building pass.

VII. CONCLUSION:

Mr. Doe is Unfit to Stand Trial, pursuant to 725 I.L.C.S. 5280Mr. Doe lacks fundamental
skills related to court proceduredde has a limited ability to fullgssist counsel in his
defense. His psychosis and mood have stabilized he has not shown a durable
remission. Therefore the treatment team at Elgin Mental Health Center is continuing with
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treatment efforts as he is a defendant who would continue to berafid isin Need Of Mental
Health Services On An Inpatient Basis.

VIIl. DESIGNATED STAFF RESPONSIBLE FOR IMPLEMENTING THE PLAN:

, LCSW , Activity Therapist
, M.D. , LCSW, CADC
RN , MA, LCPC
LCSW, CADC MD

Social Worker Covering Psyuatrist
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APPENDIX D

NOT GUILTY BY REASON OF INSANITY
(720 ILCS 5/8)

Section 62. Insanity.

(&) A person is not criminally responsible for conduct if at the time of such conduct, as a result
of mental disease or mental defect, he lacks substm@pacity to appreciate the criminality of
his conduct.

(b) The terms "mental disease or mental defect" do not include an abnormality manifested
only by repeated criminal or otherwise antisocial conduct.

(c) A person who, at the time of the commission of a criminal offense, was not insane but was
suffering from a mental illness, is not relieved of criminal responsibility for his conduct and may
be found guilty but mentally ill.

(d) For purposes of thBection, "mental illness" or "mentally ill" means a substantial disorder
of thought, mood, or behavior which afflicted a person at the time of the commission of the
offense and which impaired that person's judgment, but not to the extent that he is utable
appreciate the wrongfulness of his behavior.

(e) When the defense of insanity has been presented during the trial, the burden of proof is on
the defendant to prove by clear and convincing evidence that the defendant is not guilty by
reason of insanity However, the burden of proof remains on the State to prove beyond a
reasonable doubt each of the elements of each of the offenses charged, and, in a jury trial
where the insanity defense has been presented, the jury must be instructed that it may not
consider whether the defendant has met his burden of proving that he is not guilty by reason of
insanity until and unless it has first determined that the State has proven the defendant guilty
beyond a reasonable doubt of the offense with which he is charffetiended by P.A. B3,
effective Junel9, 1998.)
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APPENDIX E

GUILTY BUT MENTALLY ILL
(Underscores added for emphasis.)
(730 ILCS 5/2-6)

Section 52-6 - Sentencing and Treatment of Defendant Found Guilty but Mentally III.

(a) After a plea overdict of guilty but mentally ill under Sections 1241153 or 1154 of the
Code of Criminal Procedure of 1963, the Court shall order a presentence investigation and
report pursuant to Sections-3-1 and 53-2 of this Act, and shall set a date for a ®#Ting
hearing. The Court may impose any sentence upon the defendant which could be imposed
pursuant to law upon a defendant who had been convicted of the same offense without a
finding of mental illness.

(b) If the Court imposes a sentence of imprisemtnupon a defendant who has been found
guilty but mentally ill, the defendant shall be committed to the Department of Corrections,
which shall cause periodic inquiry and examination to be made concerning the nature, extent,
continuance, and treatment ohe defendant's mental illness. The Department of Corrections
shall provide such psychiatric, psychological, or other counseling and treatment for the
defendant as it determines necessary.

(c) The Department of Corrections may transfer the defendant®dygo the Department of
Human Services in accordance with the provisions of Sect®#h 8f this Act.

(d) (1) The Department of Human Services shall return to the Department of Corrections any
person committed to it pursuant to this Section whosentesice has not expired and whom the
Department of Human Services deems no longer requires hospitalization for mental treatment,
mental retardation, or addiction(2) The Department of Corrections shall notify the Secretary of
Human Services of the expirati@f the sentence of any person transferred to the Department

of Human Services under this Section. If the Department of Human Services determines that
any such person requires further hospitalization, it shall file an appropriate petition for
involuntarycommitment pursuant to the Mental Health and Developmental Disabilities Code.

(e) (1) All persons found guilty but mentally ill, whether by plea or by verdict,

who are placed on probation or sentenced to a term of periodic

imprisonment or a period aonditional discharge shall be required to submit

to a course of mental treatment prescribed by the sentencing Court.

(2) The course of treatment prescribed but the Court shall reasonably assure the defendant's
satisfactory progress in treatment or hatalion and for the safety of the defendant and

others. The Court shall consider terms, conditions and supervision which may include, but need
not be limited to, notification and discharge of the person to the custody of his family,
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community adjustment psgrams, periodic checks with legal authorities and outpatient care
and utilization of local mental health or developmental disabilities facilities.

(3) Failure to continue treatment, except by agreement with the treating person or agency and
the Court, shll be a basis for the institution of probation revocation proceedings.

(4) The period of probation shall be in accordance with Sect® %f this Act and shall not
be shortened without receipt and consideration of such psychiatric or psychologicat @p
reports as the Court may require.

{Amended by P.A. 8907, effective July 1, 1997.}
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APPENDIX F

DIVERSION FOR SPECIALIZED TREATMENT
(730 ILCS 5/3-4)

Section 52-4. Proceedings after Acquittal by Reason of Insanity.

(a) After a finding or veict of not guilty by reason of insanity under Sections-2641153 or

1154 of The Code of Criminal Procedure of 1963, the defendant shall be ordered to the
Department of Human Services for an evaluation as to whether he is in need of mental health
senices. The order shall specify whether the evaluation shall be conducted on an inpatient or
outpatient basis. If the evaluation is to be conducted on an inpatient basis, the defendant shall
be placed in a secure setting unless the Court determines tleaethre compelling reasons

why such placement is not necessary. After the evaluation and during the period of time
required to determine the appropriate placement, the defendant shall remain in jail. Upon
completion of the placement process the sherifbfifbe notified and shall transport the
defendant to the designated facility.

The Department shall provide the Court with a report of its evaluation within 30 days of the

date of this order. The Court shall hold a hearing as provided under the Mentdhtdedl
Developmental Disabilities Code to determine if the individual is: (a) in need of mental health
services on an inpatient basis; (b) in need of mental health services on an outpatient basis; (c) a
person not in need of mental health services. TherCslhall enter its findings.

If the defendant is found to be in need of mental health services on an inpatient care basis, the
Court shall order the defendant to the Department of Human Services. The defendant shall be
placed in a secure ditg unless the Court determines that there are compelling reasons why
such placement is not necessary. Such defendants placed in a secure setting shall not be
permitted outside the facility's housing unit unless escorted or accompanied by personnel of
the Department of Human Services or with the prior approval of the Court for unsupervised on
grounds privileges as provided herein. Any defendant placed in a secure setting pursuant to this
Section, transported to court hearings or other necessary appointmefitfacility grounds by
personnel of the Department of Human Services, shall be placed in security devices or
otherwise secured during the period of transportation to assure secure transport of the
defendant and the safety of Department of Human ServpEgsonnel and others. These

security measures shall not constitute restraint as defined in the Mental Health and
Developmental Disabilities Code. If the defendant is found to be in need of mental health
services, but not on an inpatient care basis, tloei€shall conditionally release the defendant,
under such conditions as set forth in this Section as will reasonably assure the defendant's
satisfactory progress and participation in treatment or rehabilitation and the safety of the
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defendant and otherdlf the Court finds the person not in need of mental health services, then
the Court shall order the defendant discharged from custody.

(1) Definitions: For the purposes of this Section:
(A) (Blank).

(B) "In need of mental health services on an inpatient basis" means: a defendant who has
been found not guilty by reason of insanity but who due to mental iliness is reasonably
expected to inflict serious physical harm upon himself or another and whadamzenefit

from inpatient care or is in need of inpatient care.

(C) "In need of mental health services on an outpatient basis" means: a defendant who has
been found not guilty by reason of insanity who is not in need of mental health services on an
inpatient basis, but is in need of outpatient care, drug and/or alcohol rehabilitation programs,
community adjustment programs, individual, group, or family therapy, or chemotherapy.

(D) "Conditional Release" means: the release from either the custoiie ddepartment of
Human Services or the custody of the Court of a person who has been found not guilty by
reason of insanity under such conditions as the Court may impose which reasonably assure
the defendant's satisfactory progress in treatment or hadiion and the safety of the
defendant and others. The Court shall consider such terms and conditions which may include,
but need not be limited to, outpatient care, alcoholic and drug rehabilitation programs,
community adjustment programs, individual ogip, family, and chemotherapyandom

testing to ensure the defendant's timely and continuous taking of any medicines prescribed
to control or manage his or her conduct or mental state, apdriodic checks with the legal
authorities and/or the DepartmentfaHuman Service3.he Court may order as a condition of
conditional release that the defendant not contact the victim of the offense that resulted in
the finding or verdict of not guilty by reason of insanity or any other persohhe Court may
order the Bepartment of Human Services to provide care to any person conditionally
released under this Section. The Department may contract with any public or private
agency in order to discharge any responsibilities imposed under this Section. The
Department shallmonitor the provision of services to persons conditionally released under
this Section and provide periodic reports to the Court concerning the services and the
condition of the defendant. Whenever a person is conditionally released pursuant to this
Secton, the State's Attorney for the county in which the hearing is held shall designate in
writing the name, telephone number, and address of a person employed by him or her who
shall be notified in the event that either the reporting agency or the Departmeletcides

that the conditional release of the defendant should be revoked or modified pursuant to
subsection (i) of this Sectiorbuch conditional release shall be for a period of five years
However,the defendant, the person or facility rendering the ttegent, therapy, program or
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outpatient care the Department,or the State's Attorneynay petitionthe Court for an
extension of the conditional release period for an additiohglears. Upon receipt of such a
petition, the Court shall hold a hearing conerg with the provisions of this paragraph (a)

and paragraph (f) of this Section, shall determine whether the defendant should continue to
be subject to the terms of conditional release, and shall enter an order either extending the
defendant's period of @nditional release foan additional5 year period or discharging the
defendant.Additional 5year periods of conditional release may be ordered following a
hearing as provided in this Section. Howevar,no event shall the defendant's period of
conditional releaseontinue beyond the maximum period of commitment ordered by the
Court pursuant to paragraph (b) of this Sectiohhese provisions for extension of conditional
release shall only apply to defdants conditionally released on or aftére effective date of

this amendatory Act of the 93rd General Assemhijowever the extension provisions of
Public Act 831449 apply only to defendants charged with a forcible felony.

(E) "Facilitdirector" means the chief officer of a mental health or developmental disabilities
facility or his or her designee or the supervisor of a program of treatment or habilitation or his
or her designee. "Designee" may include a physician, clinical psychp$agistl worker,

nurse or clinical professional counselor

(b) If the Court finds the defendant in need of mental health services on an inpatient basis, the
admission, detention, care, treatment or habilitation, treatment plans, review proceedings,
including review of treatment and treatment plans, and discharge of the defendant after such
order shall be under the Mental Health and Developmental Disabilities Code, except that the
initial order for admission of a defendant acquitted of a felony by reagonsanity shall be for

an indefinite period of time. Such period of commitment shall not exceed the maximum length
of time that the defendant would have been required to serve, less credit for good behavior as
provided in Section8-1 of the Unified Coel of Corrections, before becoming eligible for

release had he been convicted of and received the maximum sentence for the most serious
crime for which he has been acquitted by reason of insanity. The Court shall determine the
maximum period of commitmertty an appropriate order. During this period of time, the
defendant shall not be permitted to be in the community in any manner, including but not
limited to off-grounds privileges, with or without escort by personnel of the Department of
Human Servicesnsupervised orgrounds privileges, discharge or conditional or temporary
release, except by a plan as provided in this Section. In no event shall a defendant's continued
unauthorized absence be a basis for discharge. Not more than 30 days after admmskion a
every 60 days thereafter so long as the initial order remains in effect, the facility director shall
file a treatment plan report in writing with the court and forward a copy of the treatment plan
report to the clerk of the court, the State's Attornegnd the defendant's attorney, if the
defendant is represented by counsel, or to a person authorized by the defendant under the
Mental Health and Developmental Disabilities Confidentiality Act to be sent a copy of the
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report. The report shall include an opon as to whether the defendant is currently in need of
mental health services on an inpatient basisin need of mental health services on an
outpatient basis. The report shall also summarize the basis for those findings and provide a
current summaryof the following items from the treatment plan: (1) an assessment of the
defendant's treatment needs, (2) a description of the services recommended for treatment, (3)
the goals of each type of element of service, (4) an anticipated timetable for the
accompishment of the goals, and (5) a designation of the qualified professional responsible for
the implementation of the plan. The report may also include unsupervisegramnds

privileges, offgrounds privileges (with or without escort by personnel of tlep&rtment of

Human Services), home visits and participation in work programs, but only where such
privileges have been approved by specific Court Order, which order may include such
conditions on the defendant as the Court may deem appropriate and negessazasonably
assure the defendant's satisfactory progress in treatment and the safety of the defendant and
others.

(c) Every defendant acquitted of a felony by reason of insanity and subsequently found to be in
need of mental health services shall tlepresented by counsel in all proceedings under this
Section and under the Mental Health and Developmental Disabilities Code.

(1) The Court shall appoint as counsel the public defender or an attorney licensed by this
State.

(2) Upon filing with the Catiof a verified statement of legal services rendered by the private
attorney appointed pursuant to paragraph (1) of this subsection, the Court shall determine a
reasonable fee for such services. If the defendant is unable to pay the fee, the Court shall
enter an order upon the State to pay the entire fee or such amount as the defendant is
unable to pay from funds appropriated by the General Assembly for that purpose.

(d) When the facility director determines that:
(1) the defendant is no longer in neetimental health services on an inpatient basis; and

(2) the defendant may be conditionally released because he or she is still in need of mental
health services or that the defendant may be discharged as not in need of any mental health
services; or

(3) the defendant no longer requires placement in a secure setting;

the facility director shall give written notice to the Court, State's Attorney and defense
attorney. Such notice shall set forth in detail the basis for the recommendafitime facility
director, and specify clearly the recommendations, if any, of the facility director, concerning
conditional release Any recommendation for conditional release shall include an
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evaluation of the defendant's need for psychotropic mediaat| what provisions should be
made, if any, to ensure that the defendant will continue to receive psychotropic medication
following discharge, and what provisions should be made to assure the safety of the
defendant and others in the event the defendarst no longer receiving psychotropic
medication. Within 30 days of the notification by the facility director, the Court shall set a
hearing and make a finding @ whether the defendant is:

(i) (blank); or

(i) in need of mental health servicedlre form of inpatient care; or

(i) in need of mental health services but not subject to inpatient care; or
(iv) no longer in need of mental health services; or

(v) no longer requireglacement in a secure setting.

Upon finding by the Courthe Court shall enter its findings and such appropriate order as
provided in subsection (a) of this Section.

(e) A defendant admitted pursuant to this Section, or any person on his behalf, may file a
petition for treatment plan review, transfer to@on-secure setting within the Department of
Human Services or discharge or conditional release under the standards of this Section in the
Court which rendered the verdict. Upon receipt of a petition for treatment plan review,

transfer to a norsecure seting or discharge or conditional release, the Court shall set a hearing
to be held within 120 days. Thereafter, no new petition may be filed for 180 days without leave
of the Court.

() The Court shall direct that notice of the time and place of the hgdoe served upon the
defendant, the facility director, the State's Attorney, and the defendant's attorney. If
requested by either the State or the defense or if the Court feels it is appropriate, an impartial
examination of the defendant by a psychiatiis clinical psychologist as defined in Sectien 1
103 of the Mental Health and Developmental Disabilities Code who is not in the employ of the
Department of Human Services shall be ordered, and the report considered at the time of the
hearing.

(9) The fadings of the Court shall be established by clear and convincing evidence. The burden
of proof and the burden of going forth with the evidence rest with the defendant or any person
on the defendant's behalf when a hearing is held to review a petitiod bleor on behalf of

the defendant. The evidence shall be presented in open Court with the right of confrontation
and crossexamination. Such evidence maglude, but is not limited to:

(1) whether the defendant appreciates the harm caused by the dkfento others and the
community by his or her prior conduct that resulted in the finding of not guilty by reason of
insanity;
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(2) Whether the person appreciates the criminality of conduct similar to the conduct for
which he or she was originally algad in this matter,;

(3) the current state of the defendant's illness;
(4) what, if any, medications the defendant is taking to control his or her mental illness;
(5) what, if any, adverse physical side effects the icatn has on the defend&n

(6) the length of time it would take for the defendant's mental health to deteriorate if the
defendant stopped taking prescribed medication;

(7) the defendant's history or potential for alcohol and drug abuse;
(8) the defendant's past crimihhistory;
(9) any specialized physical or medical needs of the defendant;

(10) any family participation or involvement expected upon release and what is the
willingness and ability of the family to participate or be involved,;

(11) the defendant's gtential to be a danger to himself, herself, or others; and
(12) any other factor or factors the Court deems appropriate.

(h) Before the court orders that the defendant be discharged or conditionally released, it shall
order the facility director taestablish a discharge plan that includes a plan for the defendant's
shelter, support, and medication. If appropriate, the court shall order that the facility director
establish a program to train the defendant in selédication under standards establigshby

the Department of Human Services. If the Court finds, consistent with the provisions of this
Section, that the defendant is no longer in need of mental health services it shall order the
facility director to discharge the defendant. If the Court Shdonsistent with the provisions of

this Section, that the defendant is in need of mental health services, and no longer in need of
inpatient care, it shall order the facility director to release the defendant under such conditions
as the Court deems apppriate and as provided by this Section. Such conditional release shall
be imposed for a period of 5 years as provided in paragraph (1) (D) of subsection (a) and shall
be subject to later modification by the Court as provided by this Section. If the flwist
consistent with the provisions in this Section that the defendant is in need of mental health
services on an inpatient basis, it shall order the facility director not to discharge or release the
defendant in accordance with paragraph (b) of this Bect

(1) If within the period of the defendant's conditional release the State's Attorney determines
that the defendant has not fulfilled the conditions of his or her release, the State's Attorney
may petition the Court to revoke or modify the conditiomelease of the defendant. Upon the
filing of such petition the defendant may be remanded to the custody of the Department, or to
any other mental health facility designated by the Department, pending the resolution of the



184

petition. Nothing in this Sectioshall prevent the emergency admission of a defendant

pursuant to Article VI of Chapter Il of the Mental Health and Developmental Disabilities Code
or the voluntary admission of the defendant pursuant to Article IV of Chapter Ill of the Mental
Health andDevelopmental Disabilities Code. If the Court determines, after hearing evidence,
that the defendant has not fulfilled the conditions of release, the Court shall order a hearing to
be held consistent with the provisions of paragraph (f) and (g) of #usd®. At such hearing,

if the Court finds that the defendant is in need of mental health services on an inpatient basis, it
shall enter an order remanding him or her to the Department of Human Services or other
facility. If the defendant is remanded tbhe Department of Human Services, he or she shall be
placed in a secure setting unless the Court determines that there are compelling reasons that
such placement is not necessary. If the Court finds that the defendant continues to be in need
of mental hedh services but not on an inpatient basis, it may modify the conditions of the
original release in order to reasonably assure the defendant's satisfactory progress in treatment
and his or her safety and the safety of others in accordance with the stas@stdblished in
paragraph (1) (D) of subsection (a). Nothing in this Section shall limit a Court's contempt powers
or any other powers of a Court.

() An order of admission under this Section does not affect the remedy of habeas corpus.

(k) In the eent of a conflict between this Section and the Mental Health and Developmental
Disabilities Code or the Mental Health and Developmental Disabilities Confidentiality Act, the
provisions of this Section shall govern.

() This amendatory Act shall applyatibpersons who have been found not guilty by reason of
insanity and who are presently committed to the Department of Mental Health and
Developmental Disabilities (now the Department of Human Services).

(m)The Clerk of the Court shall, after the entryaaforder of transfer to a nosecure setting of
the Department of Human Services or discharge or conditional release, transmit a certified copy
of the order to the Department of Human Services, and the sheriff of the county from which
the defendant was aditted. The Clerk of the Court shall also transmit a certified copy of the
order of discharge or conditional release to tiois Department of State Police, to the
proper law enforcement agency ftlne municipalitywhere the offense took place, and tihe
sheriff of the county into which the defendant is conditionally discharged. The lllinois
Department of State Police shall maintain a centralized record of discharged or conditionally
released defendants while they are under court supervision for as@wd use of appropriate
law enforcement agenciegSource: P.A. 9005, eff. 711-97; 90593, eff. 619-98; 91536, eff.
1-1-00; 91770, eff. 21-01; P.A. 93173, eff. 88-03; P.A. 98, eff. £1-04.)
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(730 ILCS 5/2-5)
Section 52-5. Experwitness. Defendant's fitness, insanity or mental iliness.

In any issue of determination of fitness of a defendant to plead, to stand trial, to be sentenced
or to be executed, or in any issue related to insanity or to mental illness, a clinical psychologist
as defined in paragraph (a) of Section 12of the Cod®f Criminal Procedure of 1963 shall be
deemed qualified to testify as an expert witness in the form of his opinion about the issue of
fitness or insanity or mental iliness and shall not be restricted to testifying with regard to test
results only.
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APPENDIX G
SAMPLE COURT ORDERS

STATE OF ILLINOIS
COUNTY OF
IN THE CIRCUIT COURT OF JUDICIAL CIRCUIT

PEOPLE OF THE STATE OF ILLINOIS
VS

This matter coming before thCourt pursuant to 730 ILCS &%5l(b), the Court having
jurisdiction over the parties and being fully advised in the premises,

The Court hereby finds that on . 20__ ,the Defendant was found NOT GUILTY
BY REASONS OF INSANITY for the afarge and that a hearing
was held pursuant to 730 ILCDS-2/8(b) on , 20__. Based upon the

evidence presented at that hearing, the Court finds that:

___The Defendant is not in need of mental health serviceég Defendant is ordered to be
unconditionally discharged.

or
__The Defendant is in need of mental health services but not on an inpatient basis. The Court
hereby orders that:
___The Defendant shall be released on the following conditions:

or

__The Departmet shall prepare a written plan for the conditional release of the Defendant.
Such plan shall be provided to the Court and to the parties no later
than ,20__. This matter is set for a hearing on , 20, to
determine whetherthe conditional release plan provides reasonable assurance for the safety of
0KS 5S¥FSYRIYyld YR 20KSNAR yR FT2N) 4KS 5SFSYyRIY

or
__The Defendant is in need of mental health services on an inpatient basis\akiraum
senterce the defendant would be required to serve is years
from (the date originally taken into custody), less credit of years
months.The Defendanis ordered to the Department of Human Services (DHS) for
treatment. This order expires by operation of the law on , unless

the Defendants released earlier pursuant to 730 ILCSB#4(d) or (h).
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IT IS FURTHER ORDER&D
___The Department is authorized igsue
____Unsupervised OroundsPasses
and/or
____Supervised OfGrounds Passes to thediendant
at the discretion of the treatment staff.
or
__No passes are authorized pending further order of the Court

IT IS FURTHER ORDER&D
___The Defendant may be placed in as@ture settingg A G KAy 2y S 2F (KS 5SLJ
inpatient facilities
or
____The Defendant shall be confined in a secure setting pending further order of this Court

ENTER: 20

Judge/Judge's No.
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CRIMINAL DIVISION

PEOPLE OF THE STATE OF ILLINOIS,)

)
Plaintiff, )
)
v ) No.:
)
, )
Defendant. )
ORDER

The Court having found Defendant not guilty by reason of insanity
IT IS NOW HEREBY ORDERED THAT

1. The defendant is hereby committed into the custody of the Department of Human Services
GF2NI LYy S@FftdzZ GA2y | a (2 6 KSOKSENI IKBREBRdE Wi X
ILCS 5/2-4(a).

2.¢KS S5SLINILYSYG 2F 1 dzvYly {SNBAOSaA &K Iff LINE O A
GKSGKSN) 0KS RSTFSYRIyld Aa Ay ySSR 2F,@0Syilf K
RFeéa FTNRY (2RI 2a30 RCSB&d(@)l a NI Ij dzA NBR

3. The Department of Human Services shall gively notice to the sheriff to transfer
Defendant from Cook County Jail to the facility designated by the Department of Human
{ SNAOS&AaQ LINBOGA2dza LI I OSYSy (-2-&afl € dz GA2y & N

4. The notice referred to in paragraph (3.) shall beyided to the sheriff at such time as will
permit the transfer of the defendant to a facility in time for the Department of Human
Services to complete its evaluation referred to in paragraph (2.) within 30 days of the
/ 2dzNIIQa 2NRSNJ F2NJ I S@lfdzr GA2Yy @

5. This natter is set for a status hearing on , (31 days from today).

6. After the status hearing, a commitment hearing will be held within 15 days (45 days from
today) in accordance with 405 ILCS-B(®.

DATE: ENTER:

CIRCUIT JUDGE
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IN THE CIRCUIT COURT FOR THE JUDICIAL CIRCUIT

COUNTY, ILLINOIS

PEOPLE OF THE STATE OF ILLINOIS )
VS.

)
)
)

ORDER

This cause having been heard pursuant to a request fifetthe Department of Human Services
pursuant to Section 542-4(b) of the Unified Code of Corrections (or Section 5/304f the
Code of Criminal Procedure of 1963) requesting court approval for privileges for the above
named respondent and the court beriully advised in the premises

IT IS HEREBY ORDERED:
[ ] The request is denied.

[ ] The DHS is authorized to issue pass privileges allowing respondent to be on the facility
grounds without supervision at the discretion of the Department of Human Sstvic

[ ] The DHS is authorized to issue pass privileges allowing respondent to be off facility grounds
with supervision at the discretion of the Department of Human Services.

[ ] The DHS is authorized to issue pass privileges allowing respondent tofaalff grounds
without supervision at the discretion of the Department of Human Services.

[ ] The DHS is authorized to place respondent in asemure setting at the discretion of the
Department of Human Services.

[]

DATE: ENTERED:
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STATE OF ILLINOIS

COUNTY OF
IN THE CIRCUIT COURT OF COUNTY
CRIMINAL DIVISION

PEOPLE OF THE STATE OF ILLINOIS

-VS CASE #

ORDER

This case coming on to be heard pursuant to 730 ILG3-8/&l), after a determination of the
Department of Human $eices, Mental Health Division (DHS) that the defendant is no longer
subject to involuntary admission or in need of inpatient treatment, but is in need of mental
health services on an outpatient basis.

The Court hereby finds:

The defendant is in need ofental health services on @UTPATIENGasis.

WHEREFOR#he Court Orders the release of the defendant from the DHS under the following
conditions:

1. The defendant shall reside at a placement approved by the DHS.

2. The defendant shall participate in aadide by all outpatient treatment requirements of the
Outpatient Program.

3. The Court shall receive periodic reports from the outpatient treatment program of the
RSTSYRIyliQa O22LISNI A2y Ay GNBFGYSyd 4G tSFad
4. This conditional rebsse shall be for a period of 5 (five) years from the date of this order.

5. Additional conditions (if any) are as follows:

a) The DHS is authorized to issue pass
privileges to foptirpose of discharge planning

b) The DHS is to report the discharge plan to this couot poi releasing the respondent.

DATE:

ENTER:

WdzR3IS WdzRISQa b2d
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IN THE CIRCUIT OF COURT OF COOK COUNTY,QIUNNINM DEPARTMENT
CRIMINAL DIVISION

People of the State of lllinois,

Plaintiff, No. (Case number

The Honorable
(Judge's name)

(Your name)

N N N N N N N

Defendant. Circuit Judge Presiding

PETITION FOR TRANSFER TO SECOBMRE SETTINGCHARGE OR
CONDITIONAL RELEASE

NOTE: PURSUANT TO 730 ILG3®/56 S0 ! b5 ¢19 L[[LbhL{ {!tw9ag
RADAZEWSKI V. CAWLEY, 159 I111.2d 372 (1994), ~'HE Court SHALL SET THIS MATTER FOR A
HEARINGO BE HELD WITHIN 120 DAYS OF RECEIPT OF THIS PETITION.

Petitioner (your name , hereby petitions this Court, pursuant to 730

ILCS 5/2-4 (e) to transfer him/her to a nesecure setting or discharge or conditionally release
him/her from the custody of the lllinois Department of Human Services (DES) (after July 1, 1997
the duties and responsibilities of the Department of Mental Health and Developmental
Disabilities were subsumed into DHS), and, IN SUPPORT THEREOF, states the following:

1. Petitioner was found not guilty by reason of insanity and was committed to the custody of
the DHS pursuant to 730 ILCS-3/8;

2 Petitioner is presently confined at (facility name) Mental Health
Center,

3. Petitioner is:

a. nd subject to involuntary admission and is no longer in need of mental health services on an
inpatient basis; or

b. not subject to involuntary admission and is no longer in need of mental health services on
either an inpatient or outpatient basis; or

c. sutable for treatment in a norsecure setting;

4. Petitioner is indigent; and
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5. Petitioner has not filed a Petition pursuant to 730 ILCS55e) within the past 120 days
from the date of this Petition.

WHEREFORE, in relief, Petitioner respectfutjyests this Court to:
1. Appoint counsel to represent Petitioner pursuant to 730 ILC25(6);

2. Order that an impartial psychiatric or psychological examination of Petitioner be conducted
where appropriate pursuant to 730 ILCS2/3 (f), and at theexpense of the county;

3. Set this matter for hearing within 120 days of receipt of this Petition as required by 730 ILCS
5/5-2-4 (e) and the Illinois Supreme Court's holding in Radazewski v. Cawley, 159 111.2d 372
(1994) to determine whether Petitioner mde:

a. transferred to a noisecure setting;

b. conditionally released from the custody of DHS; or

c. unconditionally discharged from the custody of DHS; and ,

4. Notify Petitioner of the date of the hearing and arrange for him to be present at saithgear

Respectfully submitted,

(Your signature)

Your Name
Your Address
Your Telephone #
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IN THE CIRCUIT COURT FOR THE ___ CIRCUIT

PEOPLE OF THE STATE OF ILLINOQIS,)
)
Plaintiff, )
)
V. ) No.
)
: )
)
Defendant. )
ORDER

A Petition having been filed pursuant to 730 ILCSZ4%i) alleging that Defendant has not
fulfilled the conditions of his release,

IT IS HEREBY ORDERED that:
Defendant is remanded to the custody of the Department of HuiBarvices

Defendant is remanded to (a mental health facility designated by the
Department of Human Services)

Defendant may continue to receive mental health services on an outpatient basis
pending further order of the Court st to the following conditions:

The Department/ is directed to prepare a written report within 30 days

specifying whether:

(a) Defendant is in need of mental health services on an inpatient basis as defined in 730 ILCS
5/5-2-4(a1)(B); or

(b) Whether he continues to be in need of mental health services which can be

provided on an outpatient basis and whether the conditions of his release may be

modified to provide reasonable assurances for the safety of the Defendant and others

andfor BFSYRIyiQa O2yiAydzSR LINPINBaa Ay GNBIF G

This matter is set for a hearing pursuant to 730 ILC&5/B) to be held
on

DATE:

ENTERED:

Judge
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IN THE CIRCUIT COURT FOR THE CIRCUIT
PEOPLE AHE STATE OF ILLINOIS,

Plaintiff,

)
)
)
)
V. ) No.
)
)
)
)

Defendant.
ORDER

The Court, having heard evidence pursuant to 730 ILG3-8(5, hereby finds that the
Defendant has not fulfilled the conditions of his release.

Defendant is hereby remanded to the custody of the Department of Human Services.

The Department idlirected to prepare a written report within 30 days specifying

whether:

(a) Defendant is in need of mental health services on an inpatient basis as defined in 730
ILCS 5/2-4(a1)(B); or

(b) Whether he continues to be in need of mental health servicasiwdan be

provided on an outpatient basis and whether the conditions of his release may be

modified to provide reasonable assurances for the safety of the Defendant and others
FYR FT2NJ 5STSYRIy(iQa O2yiAydzZSR LINRPINBEIa Ay

Defendant may contine to receive treatment on an outpatient basis pending further

order of the Court. is directed to examine the Defendant and prepare a
written report within 30 days specifying whether:

(a) Defendant is in need of mental health services ompatient basis as defined in 730

ILCS 5/2-4(a1)(B); or

(b) Whether he continues to be in need of mental health services which can be

provided on an outpatient basis and whether the conditions of his release may be

modified to provide reasonable assu@es for the safety of the Defendant and others

FYR T2NIS5STFSYRIyGuQa O2yGAydzSR LINRPINBaa Ay

This matter is set for a hearing pursuant to 730 ILC5I8) to be held
on

DATE:

ENTERED:

Judge
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IN THE CIRCUIT COURT FOR THE ___ CIRCUIT

PEOPLE OF THE STATE OF ILLINOIS,)
)
Plaintiff, )
)
V. ) No.
)
: )
)
Defendant. )
ORDER

The Court, having determined that the Defendant has not fulfilled the conditbhss release
and having heard evidence pursuant to 730 ILCS516), further finds that:

______ Theres clear and convincing evidence that Defendant is in need of mental health
services on an inpatient basis as defined in 730 ILG3-8(&1)(B). BT Sy Rl y i Qa
conditional release is revoked and Defendant is remanded to the custody of the
Department of Human Services.

Defendant continues to be in need of mental health services which can be provided on |
an outpatient basis. The conditions®S F SY Rl yi Qa NBf SIFAS NS Y2I

Defendant continued to be in need of mental health services which can be provided on

an outpatient basis. The Department of Human Services is hereby ordered to create a
modified written plan for conditioal release which provides reasonable assurances for

GKS al¥Sae 2F GKS 5SFSyRIFEIyld FYyR 20KSNE | yR
treatment. This matter is continued until for a hearing on the

5SLI NIYSyidQa LINRPLIZASR L Fyod

DATE:

ENTERED:
Judge
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APPENDIX H
SAMPLE REPORTS

NGRI EVALUATION REPORT COMPLETED BY THE EXPERT EVALUATOR
ASSIGNED BY THE COURT

NAME: DATE: CHART NO

IDENTIFYING INFORMATION:
This is a 2byearsold man chargedvith attempt murder, seen for evaluation at Forensic
Clinical Services on December 09, 2000 and evaluated regarding the issues sanity and Miranda.

RECORDS REVIEWED:

Police reports and statements of the defendant were reviewed as well as medication profile
form Cermak Health Services, a social history and the report from Elgin Mental Health Center.
In addition, the reports Dr. Henson and Dr. Doran were also reviewed.

CLINICAL EVALUATION:

The defendant was warned of the n@onfidential nature of the evaluegn. He indicates he is

on Division 8 and still on medication which is Zoloft, Geodon and Benadryl. He denies side
effects form the medication. When asked about prior treatment, he said that his mother told
him that he saw a psychologist when he was edgschool because of periods of depression.
He was asked about current treatment at the jail and he indicated, when asked, that he was
first at Division 5 and stayed there from the time of his arrest until December. He said he then
went to 2 Wes, then 2 $oh and then Division 8 where he is now. When asked why he was
transferred to RTU, he said he was hearing people constantly degrading him. He described
these as voices but he says he hears them in his head and not with his ears. He said he had
been on no mdication until he saw the doctor in December.

In April, prior to the arrest incident, he was beaten up by, gang members as a method of leaving
the gang. They also threatened that if told anyone, his family and child would be harmed. He

said he wanted t@rotect his family. After he was beaten up, he said that their voices kept

playing over and over in his head like a tape recorder. He said he told his brother what
KFELIWISYSR aK2NIfe FFFISNI GKIFG AYyOARSYyd | yIR KA A
3S0 GKSANR®E IS &alAR GKIFG I FGSNI GKS FNNBadG Ay
he had to. He was talking to himself and thinking how he had to get out of the neighborhood.

He said, however, that he was trying to go to school full tamd it was difficult for him to

leave. In June someone from a gang that he knew said they heard that the gang was still after

him. He said he went and hid around a lot, indicating the he would drive around hide various
places, and only his family knew wiedre was. He did not hang around with anyone. In July he
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went to a gun show and saw a rifle for a hundred dollars that police officer was selling so he

bought it. He said he bought if for home protection along with ammunition. In describing the
incidenthea F ARZ aLOQ& Y& FldzZ d F2NJ 22AYyAy3 Ay | 3l
went to concert with friends and he was always watching his back, he was worried and he felt

he was being watched and hunted down like an animal. He sat in the darkt@home, looked
2dzi 0KS gAyR2g Itf GKS GAYS FYyR KS 1ySs a
StasS Fo2dzi GKA& 0SO0FdzaS KS (K2daAK{G (KS& ¢
that in high school he was always picked on by stramged they would turn against him. He
said at the time of the arrest incident he felt someone was eyeballing him all the time. He said

that he looked up the street and there was a girl there and she looked right at him.

He also indicated that prior to thise was drinking with friends and this all occurred after these

friends left. He said he went into the gangway and saw three guys and he kept thinking,
G¢KS@QNB 3J2Ay3 (2 3ASH e2dz y263x &2dz2QNB RSIR y?2
thegateopy YR F220a0SLJA +FtyR GFt1Ay3a Ay 28 @210
know what to do. He grabbed the rifle and loaded it. His mother was sleeping then. He said he
1SLIi 3ISdadAy3I ONIXT e GK2dAKGa €A1 SarédedddowySodQ 1 S
FYR a¢SIFENAY3A |G YSPe IS AFARY K2gSOSNE GKFG K
whole incident like being a nightmare and he said he saw these men make moves in which they

were strategically placed and he described this aadpgpread out. One had his head covered

with a shirt and he saw a gun. He said they kept looking straight at the house and at him and he
0K2dZAKGX a¢KAaAa Aad AG>X @2dzQNB 3I2Ay3 G2 (Aff YS
started shooting at them.

2YS2
2 dzf R

WKSYy GKS LI2ftAOS INNAGYSR KS &d4FIAR KS RARYyQG S@S
GKS RIN] YR KS &4FAR KS FStd KS RARYQU gl yd @
RARY QiU OFNBF FStG GKSe& 02YS | yRepBligecamedghéyK Ay 3 (K
were babbling about something. | asked him why he gave a statement as he did and he said,
G¢cKSe GKNBIFGIGSYSR (2 o0SIFd YS dzLJ FyR (KS& &dzNNP
| S R2SayQi S@Sy (1y26 AT théyk@ présBnHoK théstae@e®lS I A OSy
form. | asked what rights person has when they are arrested and he was able to quote them

verbatim, indicating the right to remain silent and anything that he would say could be used

against him and had the rightto aial 2 Ny Seé® |I'S GKSYy &FARI aLFT @&2dz
FLILRAYG 2ySoé L Fa{SR KAY gKIFaG Fff 2F GKAA YS
Fye2yS SEOSLIi &2dzNJ I 6&8SNWé L a1SR KAY | 0 2dzi
happent YR KS &t AR G, 2dz KIS (G2 al @S a2yYS YzySe
a2YS Yz2ySe 2NJ GkKSe Oly LIAOl 2yS 2dzi F2NJ e2dz 0
not understand that this applied to the time of arrest incident rather thaourt. | asked him

Ifaz2 o6K& KS RARYyQ:G OFrfft (GKS LRftAOS 4KSy KS TS
G2 0KA& RI & d¢

He was asked about a history of alcohol use and indicated that he had a couple of beers before
the arrest incident and higsual consumption was spack of 16 ounce beers or sometime he
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would drink as many as 12 beers. He had difficulty sleeping prior to the arrest incident. He then

a4 ARZ da¢KS O2YYdzyAraid SySYASa 6SNB GNBAy3a 3ASH
ssh R aLO ¢61a GKS L& L FStdzX Al é6la tA1S GKIF G,
Fo2dzi 0SAy3a o6SFGSYy dzLJ KS &FARX a¢Kz2a$sS oladl NR

Information in the social history indicates that his mother was at home at the time of the

incidentand described him as looking scared. It is noted that his mother said when he was
Fa1SR o0& (KS LRtAOSET ¢oKé KS ¢l a akKz2z2GgAay3a KS
to get in my yard. His mother said he was intoxicated after drinking with nerghBhe

described him frequently as being depressed and agitated and talking to himself, but denies
delusions and hallucinations. She did say that he believed people in jail were making faces at

him and there was a decrease in his functioning after hisefadied in 1999. She also said he

had been drinking heavily for the last six years. Police reports indicate in his statement that he

RAR GKAA a0SOlFdzaS KS ¢gla GNBAYy3 (2 RSTSYR KAa
Center at the time of admissian I TG SNJ KS KIFIR &aSSy 5N {Stdl oSN
LI N Y2AR RSfdzaA2ya YR G GAYS&a | o6SEtAST GKI G

MENTAL STATUS EXAMINATION:

He is oriented, generally coherent and he is cooperative. He shows evidence of blunted affect
and sad affect at times, but tends to be somewhat-sleifogatory and gives a history of what
appears to be combination of paranoid beliefs as well as possibly factual persecution by others.
There is the presence of symptoms in the past such as intrusoteghts about the incident of

him being beaten up this could be compatible with PTSD. His family describes an ongoing
depressive symptomatology and whether or not his experiences of voices were hallucinations
or not is questionable. Ideas of reference atelusions of reference were present. These were
reported by not in his current interview.

He appears to have major depression with psychotic features, which is, now in remission with
medication and he has PTSD. There is history of alcohol dependencwiéhother substance

abuse. The current interview as well as the interview with Dr. Gore indicates that he currently

does not understand that he could have an attorney present during questioning if he cannot

afford one. He tends to confuse this with getliany attorney in court since that is actually
YSYGA2ySR Ay GKS NBOAGEFGAZ2ZY 2F NARAIKGA Ay (KS
KANB I f1 6&8SNI2yS gAftf 06S FLIWLRAYISR 060& GKS 02
seems confusedmut this issue now; though it is evident that because of his psychosis he

would have had difficulty understanding what was being said to him, even though intellectually

he has the potential to be able to understand his rights. It is further my opinianhthavas

acting to some extent on a delusional belief and was fearful of his life at the time.
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DIAGNOSIS:

Axis I: 309.81 PTSD
296.2 Major Depression with Psychosis, now in remission with medication
303.90 Alcohol Dependence
305.90 Polysubstance Abuse

CONCLUSION:

This defendant is currently in fair contact with reality and shows evidence of a history of major
mood disorder with Psychosis. This is now in remission with medication. It is my opinion that at
the time of the alleged offense, the defendambuld have bee.kEGALLY INSAMEhat at that

time he lacked the substantial capacity to appreciate the criminality of his act due to major
depression with psychotic features.

It is further my opinion that at the time of questioning by the police, he \ddwave been
UNABLE TONDERSTAND HIS RIGHTS UNDER MIR#dause of his psychotic illness and
mood disturbance.

Staff Psychiatrist






