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SECTION I:  INTRODUCTION 
 
This section provides an introduction to the Illinois Department of Human Services Forensic 
Handbook, an overview of Forensic Services, Forensic Facility contact persons, a map of the 
State of Illinois identifying the Forensic Treatment Facilities and geographic demarcations for 
referrals, and contact information for referral coordinators. 
 
The contents of this handbook are a compilation of the various statutes and requirements 
affecting the individual who is involved with both the criminal justice and mental health 
systems.  As laws and requirements change, this handbook will be updated.  If there are 
questions or issues on such matters, you should first contact the regional contact person.  
Please feel free to contact the central office at any time. 

This publication will be located on the Department of Human Services website and updates will 
be available online. 
 
Contributors: 
Anderson Freeman, Ph.D.    Michelle R. Rock, Director 
Deputy Director, Forensic Services   Illinois Center of Excellence 
Illinois Department of Human Services  for Behavioral Health and Justice 
 
Sharon L. Coleman, Psy.D.    Mark Heyrman 
Associate Deputy Director, Forensic Services  Clinical Professor of Law 
Illinois Department of Human Services  The University of Chicago Law School 
 
Daniel W. Hardy, M.D., J.D.    Hon. John Coady 
Medical Director, Forensic Program   Retired 4th Circuit Court Judge 
Elgin Mental Health Center 
 
Patrick W. Knepler, J.D.    Hon. Christopher Stride 
Legislative Liaison     Associate Judge, Lake County 
Illinois Department of Human Services 
 
Thomas C. Helsel, J.D.     Georgia Taylor-McKinzie 
Assistant General Counsel    Court Service Liaison 
Illinois Department of Corrections   Elgin Mental Health Center 
 
Mark Weintraub, J.D.      Victoria E. Ingram, Psy.D., PSA 
Assistant General Counsel    Director, Court Services
Illinois Department of Human Services  Elgin Mental Health Center 
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PROGRAM  OVERVIEW 
 
Forensic Services oversees and coordinates all forensic mental health services for the Illinois 
Department of Human Services, Division of Mental Health (The Department).  A primary 
responsibility of  Forensic Services is coordinating the inpatient and outpatient placements of 
adults and juveniles remanded by Illinois County Courts  to the Department of Human Services 
under statutes finding them Unfit to Stand Trial (UST) (725 ILCS 5/104) and Not Guilty by 
Reason of Insanity (NGRI) (730 ILCS, 5/5-2-4).  Placement evaluation responsibilities include: (1) 
on site evaluation of individuals held in county jails or juvenile detention centers, and (2) 
outpatient placement evaluations of individuals who are remanded to the Department under 
fitness and insanity statutes but not in custody of county jails or detention centers.  Placement 
evaluations determine the most appropriate inpatient or outpatient setting for forensic 
treatment based on a number of factors including age, gender, mental health diagnosis, and 
security need.  Unless a person is specifically ordered to receive services in an outpatient 
setting, court ordered referrals under state forensic statutes call for placement in a secure 
inpatient setting.  The secure state operated inpatient facilities that service the forensic UST 
and NGRI population include the following: 
 
Alton MHC 
Adult Males and Females with Mental Illness and Mental Retardation ς Minimum and Medium 
Security 
 
Chester MHC 
Adult Males with Mental Illness and/or Mental Retardation ς Medium and Maximum Security 
 
Choate MHC 
Adult Males with Mental Retardation - Medium Security within the restriction of operating a 
secure program, Choate is operated as an ICF/DD (intermediate care facility for the 
developmentally disabled) 
                                      
Elgin MHC 
Adult Males and Females with Mental Illness ς Minimum and Medium Security 
  
McFarland MHC 
Adult Males and Females with Mental Illness ς Minimum and Medium Security 
 
*Juvenile Male & Female forensic treatment is coordinated through community providers 
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FORENSIC FACILITY SECURITY LEVEL INFORMATION: 
The Department of Human Services - Forensic Services essentially has three general security 
levels for forensic inpatients.  

(1) Minimum Security (formerly Non-Secure) - This type of unit typically serves civil inpatients. 
The general unit structure is secure with locked doors, including 24/7 staff supervision, security 
services and controlled access. Residents need an approved grounds pass before they may 
leave escorted or unescorted. Currently, Minimum Security placement can only be used for 
forensic patients with prior approval by the court.  Typically these patients have misdemeanors, 
non-violent offenses, and low elopement risk.  

(2) Medium Security - All areas of the State are served by a unit which fits this category.  Fenced 
recreation areas, security screens, controlled access, and limitations on allowed personal items 
serve to differentiate these units from other units in the Department.  

(3) Maximum Security - Chester Mental Health Center is the only State operated hospital with 
maximum security units and is the highest level of security available in the Department.  The 
maximum security program at Chester has substantially restricted movement, specialized 
physical plant and monitoring, and nearly continuous observation. It allows for more physically 
dangerous or assaultive patients to be treated as well as those who present substantial escape 
potential. Chester MHC also has one Medium Security UST unit with reduced in-building 
restrictions. 

Again, the Illinois Legislature has mandated by statute that all defendants found Unfit to Stand 
Trial (UST) or those defendants found Not Guilty by Reason of Insanity (NGRI) are to be housed 
in a secure setting of the Department unless the criminal court orders otherwise.  The court 
must also give prior approval before such defendants are granted any privileges such as being 
unescorted while on facility grounds and when being taken in the community.   

In response to a Federal Court decision {Johnson v. Brelje, 523 F. Supp. 723 (N.Dist. Ill., 1981), 
525 F. Supp. 183 (N.Dist. Ill., 1981),  affirmed 701 F. 2d 1201 (7th Cir. 1983)}, the Illinois 
Legislature also mandated that before a UST or NGRI defendant is actually placed into a secure 
setting of the Department, the Department must conduct an evaluation of the defendant while 
in the jail.  Upon determining the appropriate placement for a defendant, the Department 
notifies the sheriff who then transports the defendant to the designated facility.  Where the 
court has not authorized placement in a non-secure (Minimum Security) setting, based on the 
clinical results of the placement evaluation, the defendants are placed into one of the 
moderately secure settings listed previously.  However, based upon the individual's evaluation, 
a male defendant that demonstrates extreme dangerousness and/or an escape potential may 
be placed at the Chester Mental Health Center. 
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ADDITIONAL MAJOR AREAS OF FORENSIC PROGRAM RESPONSIBILITY: 

1. Review and final approval of conditional release recommendations for inpatients in NGRI status. 
 

2. Review, evaluation, and admission approval for Referrals to Chester MHC from non-
secure state facilities. These referrals result from combative and high elopement risk 
civil and forensic patients who cannot be managed in a minimum or medium security 
state operated mental health inpatient facilities. 

 
3. Placement review of Department of Corrections inmates subject to civil commitment 

upon release from prison. 
 

4. Development of outpatient treatment options for individuals in NGRI status and 
monitoring and tracking of conditionally released NGRI clients receiving services in 
outpatient settings. 

 
5. Development of outpatient treatment options for individuals in UST legal status and 

monitoring and tracking of UST clients receiving services on outpatient settings 
 

6. Program monitoring of community inpatient juvenile forensic sites. 
 

7. Administrative Oversight for the Sexually Violent Persons - Treatment and Detention 
Facility in Rushville, Illinois. 

 
8. Development and implementation of initiatives for justice involved adults and juveniles 

with serious mental illness.
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FORENSIC FACILITY CONTACTS & ILLINOIS MAP WITH FORENSIC PROGRAM LOCATIONS 
Alton Mental Health Center 
4500 College Avenue 
Alton, IL 62002-5099 
Phone: 618/474-3200; TDD:   618/465-2500 
Fax:     618/465-4800 
Contact:  Ron Floyd, Forensic Coordinator  
 
Chester Mental Health Center 
P.O. Box 31 
Chester, IL 62233-0031 
Phone: 618/826-4571; TDD:   618/826-4192 
Fax:     618/826-3229 
Contact:  Wayne Womac, Forensic Coordinator 
 
Clyde L. Choate Mental Health and Developmental Center 
1000 North Main Street 
Anna, IL 62906 
Phone: 618/833-5161; TTY:   618/833-4052 
Fax:   618/833-4191 
Contact:  Michael Jasmon, Unit Director - DD Forensic Unit 
 
Elgin Mental Health Center 
750 South State Street 
Elgin, IL 60123-7692 
Phone:  847/742-1040 x 3120; TDD:  847/742-1073 
Fax:  847/429-4946 
Contact:  Jeff Pharis, Forensic Coordinator 
 
Andrew McFarland Mental Health Center 
901 Southwind Road 
Springfield, IL 62703 
Phone:  217/786-6900; TDD:   217/786-7241 
Fax:  217/786-7167 
Contact: Don Henke, Forensic Coordinator 
 
Juvenile Forensic Treatment  
Contact: Dr. Sharon L. Coleman, Associate Director of Forensic Services 
Phone: 312/814-4909 
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PLEASE SEE MAP FOR GEOGRAPHIC LOCATION OF THE FACILITIES 
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SECTION II:  UNFIT TO STAND TRIAL  
See 
http://www.ilga.gov/legislation/ilcs/ilcs4.asp?ActID=1966&ChapterID=54&SeqStart=4200000&
SeqEnd=6500000 
 
OVERVIEW 
 
This section covers different aspects of legal proceedings, and the treatment process for 
individuals found Unfit to Stand Trial. Included in this section are the following: 
 

A. Two flow charts for the legal proceedings for UST.  The first flow chart follows the 
ǇǊƻŎŜŘǳǊŜ ŦƻǊ ǊŀƛǎƛƴƎ ǘƘŜ ƛǎǎǳŜ ƻŦ ŦƛǘƴŜǎǎΦ  ¢ƘŜ ǎŜŎƻƴŘ ŦƭƻǿŎƘŀǊǘ ŘŜǎŎǊƛōŜǎ ǘƘŜ {ǘŀǘŜΩǎ 
options for a person who is not able to be restored to fitness after a discharge hearing. 
 

B. Summary of Fitness Procedures 
 

C. The statute for Unfit to Stand Trial (Appendix A) 
 

D. Sample Orders (Appendix B) 
 

E. An explanation of the reports required in the Fitness Proceedings.    
 

F. Sample Reports (Appendix C) 
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FITNESS TO STAND TRIAL, TO PLEAD OR TO BE SENTENCED (725 ILCS 5/104) FLOWCHART 
 

 

 

 

 

Raising the issue of Fitness 
104-11 

Fit 

Hearing after one year 
104-23(b) 

No bona fide doubt 

Order a Determination of the Issue and 
order an examination of the Defendant 

(Exam 104-13, Report 104-14) 

Order Defendant to undergo treatment 
to render fit (104-17)                 

Admission Report (104-17c)         
Progress Reports (104-18) 

Fit with special provisions 
104-22 

Fit 

Criminal Trial 

Fitness Hearing (104-16)                                        
Jury or Non-Jury (104-12) 

 

Unfit to Stand Trial 

Criminal Trial 

Bona fide doubt 

Fit 

No probability of attaining 
fitness within one year                          

104-16(d) 

Unable to determine if 
Defendant will become 

fit within a year          
104-16(d) 

States option 104-23   
(see next page) 

Probability 
Defendant will 

become fit 
within a year  

104-16(d) 

Unfit 

{ǘŀǘŜΩǎ ƻǇǘƛƻƴǎ ǳƴŘŜǊ 
104-23(b) Defendant 

may move for 
discharge hearing 

under 104-25 

Criminal 
Trial 

Criminal Trial       
104-26 

Unfit but making progress toward                                                          
attaining Fitness 104-20(c) 

Set next hearing date 

Continue original order or                             
modify treatment 

Unfit and not 
making progress 
toward fitness                       

104-20(d) 

Set next hearing date 

States options under 
104-23 
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Release        
104-23(b)(2) 

Acquitted   
104-25(b) 

Discharge Hearing 
104-25 

{ǘŀǘŜΩǎ ƻǇǘƛƻƴǎ ǳƴŘŜǊ 
104-23(b) 

Released 
from Custody 

Remand to DHS for Civil 
Commitment 104-23(b)(3) 

NGRI               
104-25(c) 

Proceed in    
accord with        

730 ILCS 5/5-2-4 

If defendant is 
not committed, 
remand back to 

court 

If defendant is  
civilly committed 

under MHDD 
Code (405 ILCS 

5/1-100) Dismiss 
with leave to 

reinstate 

In need of services on an 
outpatient basis                         

104-25(g) (2) (1) (c) 

Subject to 
involuntary 
admission             

104-25(g)(2)(1)(A) 

Hearing 

Released 
Conditionally 

In need of services on an 
inpatient basis                      

104-25(g) (2) (1) (b) 

Court enters 
appropriate order 

Within 30 days of receiving treatment 
plan, court sets hearing 

Remanded to DHS                           
Term cannot exceed maximum 

sentence if convicted 104-25(g)(4) 

If subject to involuntary 
admission or constitutes 
serious threat to public 

safety 

Not subject to 
involuntary 

admission or a 
serious threat to 

public safety            
104-25(g) (3) 

Released from 
Custody 

180 days after defendant is remanded 
and every 180 days thereafter, DHS 

submits a treatment plan to the court 
104-25(g)(2)(1) 

Extended 
treatment 

period            
104-25(d) 

Not acquitted 
104-25(d) 

Hearing                
104-25(g) 

Released 
from 

Custody  
May be 
civilly 

committed 

Fit            
104-5(g)(1) 

Criminal     
Trial 

Remains Unfit          
104-25(g)(2) 
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SUMMARY OF FITNESS PROCEDURES 
Introduction 

Federal and state due process prohibits a criminal case from proceeding if the defendant is unable 
to understand the nature or purpose of proceedings against him or her or is unable to assist in the 
defense due to a physical or mental condition. People v. Johnson, 206 Ill.2d 348, 361 (2002). 

As criminal court judges, attorneys, mental health personnel, and defendants proceed through the 
fitness determination and periods of treatment, the Illinois fitness statute becomes increasingly an 
entangled thicket of confusing terms, imprecise procedure, and frustration.  This Fitness Section of 
the Forensic Handbook is intended to provide some degree of assistance and clarity as one wades 
ǘƘŜ LƭƭƛƴƻƛǎΩ ŦƛǘƴŜǎǎ ǇǊƻŎŜŘǳǊŜ ƭŀǿǎΦ 

The Fitness Section is divided into 5 parts.  The first is Matters that are Applicable to All Periods.  
The last four parts correspond to the four periods of treatment, namely (1) the Period Leading up 
to the Fitness Determination, (2) the Initial Period of Treatment, (3) the Extended Period of 
Treatment, and (4) the g(2) Period of Treatment. 

I.  Matters Applicable to All Periods 

A.  Common abbreviations: Common abbreviations in the criminal law and mental health areas 
include: 

ω ¦{¢      =      unfit to stand trial     

ω bDwL   =      not guilty by reason of insanity  

ω 5I{    =       Department of Human Services 

ω aI55/  =  Mental Health and Developmental Disabilities Code 

ω ./X   =  behavioral clinical exam 

B.  Presence of the defendant at hearings:  At any hearing involving fitness, the defendant has a 
right to be present.  Waiver is allowable only if a certificate is filed stating the defendant is 
physically unable to be present and the reasons for that inability.  The certificate shall be signed by 
a licensed physician who, within 7 days, has examined the defendant.  725 ILCS 5/104-16(c).   

At the 90 or 180-Day Hearings during the g(2) Period of Treatment, fitness is part of those hearings 
only upon motion of the Court, State, or Defense. People v. Olsson, --Ill.App.3d--,  979 N.E.2d 982, 
990-991, 366 Ill.Dec. 181, 190 (2012).  If fitness is not part of those hearings, a defendant 
άŎƻƴŦƛƴŜŘ ƛƴ ŀ ǎŜŎǳǊŜ ǎŜǘǘƛƴƎέ ƛǎ ǘƻ ŀǇǇŜŀǊ ƻƴƭȅ ƛŦ άǘƘŜ ŎƻǳǊǘ ŜƴǘŜǊǎ ŀƴ ƻǊŘŜǊέ ǊŜǉǳƛǊƛƴƎ ǘƘŀǘ 
appearance.  725 ILCS 5/104-25(g)(2)(par 5). 

tǊƛƻǊ ǘƻ ǊǳƭƛƴƎ ǘƘŀǘ ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ǇǊŜǎŜƴŎŜ is waived at any hearing involving fitness, the Court 
should make certain that the physicianΩǎ ŎŜǊǘƛŦƛŎŀǘŜ ƛǎ ƻƴ ŦƛƭŜΦ  ¢Ƙƛǎ ǇƘȅǎƛŎƛŀƴΩǎ ŎŜǊǘƛŦƛŎŀǘŜ ƛǎ 
presumably a document that falls within the confidentiality statute and should be maintained 
separately by the clerk of the court.  725 ILCS 5/104-19.   
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1.  Practices regarding DHS bringing the defendant to Court:  

It is usually the receipt of a writ or court order to DHS directing that the defendant appear 
in a particular Court on a specific date and time that triggers the internal steps for DHS to 
ŜƛǘƘŜǊ ƳŀƪŜ ǘƘŜ ŀǊǊŀƴƎŜƳŜƴǘǎ ŦƻǊ ǘƘŀǘ ŀǇǇŜŀǊŀƴŎŜ ƻǊ ǘƻ ŦƛƭŜ ŀ ŘƻŎǘƻǊΩǎ ŎŜǊǘƛŦƛŎŀǘŜ ǘƘŀǘ ǘƘŜ 
clinical opinion is that the defendant is unable to present.  725 ILCS 5/104-16(c). 

Because the defendant has the right to be present at every hearing on the issue of fitness 
ŀƴŘ ǘƘŀǘ ǇǊŜǎŜƴŎŜ Ƴŀȅ ƻƴƭȅ ōŜ ǿŀƛǾŜŘ ǿƛǘƘ ŀ ǇƘȅǎƛŎƛŀƴΩǎ ŎŜǊǘƛŦƛŎŀǘŜ όтнр L[/{ рκмлп-15(c)), 
counsel need to be on the alert to make certain either the defendant is present or the 
ǇƘȅǎƛŎƛŀƴΩǎ ŎŜǊǘƛŦƛŎŀǘŜ ƛǎ ƻƴ ŦƛƭŜΦ  .ȅ ŀ ǎǘǊƛŎǘ ǊŜŀŘƛƴƎ ƻŦ ǘƘŜ ǎǘŀǘǳǘŜΣ ǘƘŜǊŜ ƛǎ ƴƻ ǇǊƻǾƛǎƛƻƴ ŦƻǊ 
an agreement by the Court, State, defense, and DHS of the defendant not appearing 
without the filing of the physiciaƴΩǎ ŎŜǊǘƛŦƛŎŀǘŜΦ 

Lƴ ŀŘŘƛǘƛƻƴΣ ǘƘŜǊŜ ŀǊŜ ŘƛŦŦŜǊŜƴǘ ǇǊŀŎǘƛŎŜǎ ŀǎ ǘƻ ǘƘŜ άŘŜŦŀǳƭǘέ ŀǎ ǘƻ ǿƘŜǘƘŜǊ 5I{ ƛǎ ƎƻƛƴƎ ǘƻ 
ōǊƛƴƎ ǘƘŜ ŘŜŦŜƴŘŀƴǘ ǘƻ /ƻǳǊǘ ƛŦ 5I{ Ƙŀǎ ŎŀǳǎŜŘ ŀ ǇƘȅǎƛŎƛŀƴΩǎ ŎŜǊǘƛŦƛŎŀǘŜ ǘƻ ōŜ ŦƛƭŜŘΦ  LŦ ǘƘŜ 
ǇƘȅǎƛŎƛŀƴΩǎ ŎŜǊǘƛŦƛŎŀǘŜ Ƙŀǎ ōŜŜƴ ŦƛƭŜŘΥ 

¶ In some counties, the understood protocol is that DHS does not bring the 
defendant to the hearing unless otherwise notified.  The rationale is that the 
certificate recites the clinical impossibility of the defendant appearing, and this 
concludes the matter unless DHS is otherwise informed or ordered. 

¶ In other counties, unless DHS is otherwise notified by the Court, the State, or 
ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ŀǘǘƻǊƴŜȅ, an unfit defendant is expected to attend regardless 
ǘƘŀǘ ŀ ǇƘȅǎƛŎƛŀƴΩǎ ŎŜǊǘƛŦƛŎŀǘŜ Ƙŀǎ ōŜŜƴ ŦƛƭŜŘΦ 

¶ In yet other counties, especially the more rural ones, DHS and the State and/or 
the Defense will discuss in each instance if the defendant should be brought to 
court when a certificate has been filed. 

 
As with any procedural matter involving DHS, the Court, State, and the defense, 
communication is important so that all involved are working with the same understanding 
of the protocol and all is consistent with the statutes. 

2. Order or writ to bring the defendant to Court: Counties also differ as to whether they 
ŜȄǇŜŎǘ 5I{ ǘƻ ǇǊƻŘǳŎŜ ŀƴ ǳƴŦƛǘ ŘŜŦŜƴŘŀƴǘ ŦƻǊ ƘŜŀǊƛƴƎ ŀǎ ŘƛǊŜŎǘŜŘ ōȅ ŀ ŎƻǳǊǘ άƻǊŘŜǊέ ƻǊ 
ǿƘŜǘƘŜǊ ŀ άǿǊƛǘέ needs to issue.  Both procedures are referred to in the Fitness Statutes at 
725 ILCS 5/104-25(g)(2)par 5.  For those counties that issue writs for the appearance of the 
defendant, they differ as to whether it is the State, the clerk, or the Defense who prepares 
the paperwork for the issuance of the writ.  For those counties that issue orders, they differ 
as to whether it is the State or the Defense who prepares the order.   

3. Timely advance notice to DHS that a defendant is needed in Court: While the statute 
states during the g(2ύ ǇŜǊƛƻŘ ǘƘŀǘ άǘƛƳŜƭȅέ ƴƻǘƛŎŜ ǎƘƻǳƭŘ ōŜ ƎƛǾŜƴ ǘƻ 5I{ ƻŦ ǘƘŜ ƴŜŜŘ ǘƻ 
transport a defendant to Court, as a matter of efficiency and courtesy (725 ILCS 5/104-
нрόƎύόнύǇŀǊ рύΣ άǘƛƳŜƭȅέ ƴƻǘƛŎŜ ǎƘƻǳƭŘ ōŜ ƎƛǾŜƴ ǘƻ 5I{ whenever a defendant is personally 
needed in Court, regardless of the period of treatment.  Additionally, if it is clinically 
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ŀǇǇǊƻǇǊƛŀǘŜ ŦƻǊ ǘƘŜ ŦƛƭƛƴƎ ƻŦ ŀ ǇƘȅǎƛŎƛŀƴΩǎ ŎŜǊǘƛŦƛŎŀǘŜ ǘƘŀǘ ƛƴŘƛŎŀǘŜǎ ǘƘŜ ŘŜŦŜƴŘŀƴǘ ƛǎ ƴƻǘ ŀōƭŜ 
to be present for the hearing, sufficient time is needed in advance by DHA to comply. 

4. Establishing a protocol or procedure with DHS:  To avoid problems, the Court, the State, 
the Defense, and DHS in each county should have a clear understanding as to the protocol 
on the presence of defendants, the need for a writ or order, who is responsible for the 
ǇŀǇŜǊǿƻǊƪΣ ŀƴŘ ǘƘŜ ǇǊŀŎǘƛŎŀƭ ƳŜŀƴƛƴƎ ƻŦ άǘƛƳŜƭȅέ ƴƻǘƛŎŜΦ 

C.  Waiver of hearings: The Fitness Statutes allow waiver of certain hearings, but it is the 
recommendation of this Forensic Handbook to avoid that practice.  This is not in regard to the 
waiver of the presence of the defendant at a UST hearing; this is in the matter of the waiver of the 
hearing itself.  In the context of this Forensic HandbookΣ άǿŀƛǾŜǊέ ŘƻŜǎ ƴƻǘ ƛƴŎƭǳŘŜ ǘƘŜ ǾŜǊȅ ǉǳƛŎƪ 
90-5ŀȅ ƘŜŀǊƛƴƎǎ ǿƘŜǊŜ ǘƘŜ ǊŜǇƻǊǘǎΩ ŎƻƴǘŜƴǘǎ ŀǊŜ ǎǘƛǇǳƭŀǘŜŘΣ ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ǇǊŜǎŜƴŎŜ Ƙŀǎ ōŜŜƴ 
properly waived, and no one objects to a finding of continued unfitness and an order of continued 
treatment.  This is in the context of a hearing not being held at all. 

The Fitness Statutes specifically allow waiver of hearings in two instances.  The first is the hearing 
ǘƘŀǘ ƛǎ ƻǘƘŜǊǿƛǎŜ ǘƻ ōŜ ƘŜƭŘ άŀǎ ǎƻƻƴ ŀǎ ǇƻǎǎƛōƭŜέ ŀŦǘŜǊ ŀƴ ƛƴƛǘƛŀƭ ŦƛƴŘƛƴƎ of unfit but the trier of 
fact, that is, ǘƘŜ ƧǳŘƎŜ ƻǊ ƧǳǊȅΣ ƛǎ άǳƴŀōƭŜ ǘƻ ŘŜǘŜǊƳƛƴŜ ƛŦ ǘƘŜǊŜ ƛǎ ŀ ǎǳōǎǘŀƴǘƛŀƭ ǇǊƻōŀōƛƭƛǘȅ ǘƘŀǘ ǘƘŜ 
ŘŜŦŜƴŘŀƴǘΣ ƛŦ ǇǊƻǾƛŘŜŘ ǿƛǘƘ ŀ ŎƻǳǊǎŜ ƻŦ ǘǊŜŀǘƳŜƴǘΣ ǿƛƭƭ ŀǘǘŀƛƴ ŦƛǘƴŜǎǎ ǿƛǘƘƛƴ м ȅŜŀǊΦέ тнр L[/{ 
5/104-16(d).  

The second type of hearing that may be waived is a 90-Day Hearing during the Initial and Extended 
Periods of Treatment. 725 ILCS 5/104-20(a).  In practice, it is generally assumed that the waiver 
possibility includes 180-Day Hearings during the g(2) Period of Treatment as well. 725 ILCS 5/104-
25(g)(2). 

No standards are given as to what is required for an effective waiver of the hearing.  

To ensure that defendants and their cases are not overlooked and that the rights of those 
suffering mental or physical health problems are not denied, waivers of hearing are discouraged.    

For an example of problems that can develop, see Barichello v. Campagna, 276 Ill.App.3d 269, 271 
(1995) where the defendant was held in DHS without a UST hearing from June of 1989 to mid-
1994 and had made no waivers.  The trial court was affirmed for granting a UST hearing instanter 
rather than releasing the defendant.  But practices should be used that minimize the risk of 
forgotten unfit defendants.  Waivers of hearings increase that risk.    

Where the prosecution and defense are in agreement that treatment should be continued, instead 
of waiving a 90-Day (or 180-Day) hearing, the attorneys and the Court could consider a short 
hearing in which:  

¶ ¢ƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ǇǊŜǎŜƴŎŜ is waived  and the required physicianΩǎ ŎŜǊǘƛŦƛŎŀǘŜ ƛǎ ŦƛƭŜŘ 
(725 ILCS 5/104-16(c)),  

¶ The parties stipulate that the author of the report is an expert and the expert would 
testify in accordance with the information in the report , and  
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¶ The Court makes the appropriate findings, enters an order, and sets the case for the 
next hearing date.   
 

D.  Representation by an attorney: Because a proper waiver of counsel requires the defendant to 
have use of his or her mental faculties, it is error to allow a defendant to represent him or herself 
once a bona fide Řƻǳōǘ ǊŜƎŀǊŘƛƴƎ ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ŎƻƳǇŜǘŜƴŎŜ Ƙŀǎ ŀǊƛǎŜƴΦ  People v. Rath, 121 Ill. 
App. 3d 548, 551 (1984).   

Lƴ ŀ ŎŀǎŜ ŀǘ ǘƘŜ ŦƛǘƴŜǎǎ ŘŜǘŜǊƳƛƴŀǘƛƻƴ ǎǘŀƎŜ ŀƴŘ ǿƘŜǊŜ ǎǘŀƴŘōȅ ŎƻǳƴǎŜƭ ǿŀǎ ƴƻǘ ƳŜǊŜƭȅ ŀ άǇŀǎǎƛǾŜ 
ōȅǎǘŀƴŘŜǊΣέ ŀƴ ŀǇǇŜƭƭŀǘŜ ŎƻǳǊǘ ŦƻǳƴŘ ǘƘŀǘ ǘƘŜ άŘŜŦŜƴŘŀƴǘ ǿŀǎ ŀŘŜǉǳŀǘŜƭȅ ǊŜǇǊŜǎŜƴǘŜŘ ōȅ ŎƻǳƴǎŜƭ 
ŀǘ Ƙƛǎ ŦƛǘƴŜǎǎ ƘŜŀǊƛƴƎΦέ  People v. Allensworth, 235 Ill. App. 3d 185, 190-191 (1992).  Once a bona 
fide doubt has arisen, appellate issues may be avoided by the Court declining requests by a 
defendant to represent him or herself at a fitness trial with the assistance of standby counsel. 

If the defendant is found unfit, the defendant should not be allowed to represent him or herself at 
any hearing until fitness is restored.  People v. Young, 220 Ill. App. 3d 98, 106 (1991), see also 725 
ILCS 5/104-25(g)(2)(i). 

If restored to fitness (or never having been found unfit), a defendant may be competent to stand 
trial while at the same time incompetent to represent him or herself, and he or she suffers no 
Ŏƻƴǎǘƛǘǳǘƛƻƴŀƭ ƛƴƧǳǊȅ ŦǊƻƳ ŀ ǘǊƛŀƭ ŎƻǳǊǘΩǎ ǊŜŦǳǎŀƭ ǘƻ ǇŜǊƳƛǘ ƘƛƳ ƻǊ ƘŜǊ ǘƻ ǊŜǇǊŜǎŜƴǘ ƘƛƳ ƻǊ ƘŜǊǎŜƭŦΦ  
Indiana v. Edwards, 128 S.Ct. 2379, 2388 (U.S.Ind. 2008); People v. Esang, 396 Ill.App.3d 833, 841 
(2009). 

E.  No stipulations to fitness or the lack of fitness:  The Supreme Court has held that a trial court 
should not accept a stipulation to fitness or of the lack of fitness of a defendant.  Instead, a trial 
court must make an independent determination of fitness.  However, where the parties stipulate 
to what an expert would testify, rather than to fitness or the lack of fitness, a trial court may 
consider this stipulated testimony in exercising its discretion.  People v. Lewis, 103 Ill. 2d 111, 116 
(1984);  People v. Greene,  102 Ill.App.3d 639, 643 (1981). 

A stipulation that the author of the report is an expert and the expert would testify in accordance 
with the information in the report probably qualifies as an acceptable stipulation. 

While a mere stipulation to the admissibility of a fitness report without the Court affirmatively 
exercising its discretion to determine fitness is never a good idea, it is expressly prohibited at a 
restoration hearing.  A Court needs to recite a further basis for a finding that a defendant has been 
ǊŜǎǘƻǊŜŘ ǘƻ ŦƛǘƴŜǎǎΦ ά²ƘŜƴ ŀ ŘŜŦŜƴŘŀƴǘ Ƙŀǎ ǇǊŜǾƛƻǳǎƭȅ ōŜŜƴ ŦƻǳƴŘ ǳƴŦƛǘΣ ŀ ŦƛƴŘƛƴƎ ƻŦ ǊŜǎǘƻǊŜŘ 
fitness must be based not only upon a stipulation to the conclusion of psychiatric reports, but 
ǳǇƻƴ ŀƴ ŀŦŦƛǊƳŀǘƛǾŜ ŜȄŜǊŎƛǎŜ ƻŦ ǘƘŜ ŎƻǳǊǘϥǎ ŘƛǎŎǊŜǘƛƻƴ ǘƻ ŘŜǘŜǊƳƛƴŜ ǘƘŜ ŘŜŦŜƴŘŀƴǘϥǎ ƳŜƴǘŀƭ ǎǘŀǘŜΦέ  
Esang, 396 Ill.App.3d at 839.   

F.  Confidentiality of records:  Any report filed of record regardinƎ άŘƛŀƎƴƻǎƛǎΣ ǘǊŜŀǘƳŜƴǘ ƻǊ 
ǘǊŜŀǘƳŜƴǘ Ǉƭŀƴǎ ƳŀŘŜ ǇǳǊǎǳŀƴǘέ ǘƻ ǘƘŜ CƛǘƴŜǎǎ {ǘŀǘǳǘŜǎ ǎƘŀƭƭ ōŜ ƳŀƛƴǘŀƛƴŜŘ ǎŜǇŀǊŀǘŜƭȅ ōȅ ǘƘŜ 
clerk of the Court.  These records shall be available only to the court or an appellate court, the 
State and the Defense, the facility providing treatment per order of the court (meaning the 
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άƻǊŘŜǊέ ǘƻ ǘǊŜŀǘ ŀƴŘ ƴƻǘ ǘƘŜ άƻǊŘŜǊέ ǘƻ ǊŜƭŜŀǎŜ ǊŜŎƻǊŘǎύΣ ŀƴŘ ŀƴȅ ƻǘƘŜǊ ǇŜǊǎƻƴǎ ŀǎ ǘƘŜ ŎƻǳǊǘ Ƴŀȅ 
direct.  725 ILCS 5/104-19.   

Lƴ ǇǊŀŎǘƛŎŜΣ ǎƻƳŜ ŎƭŜǊƪǎΩ ƻŦŦƛŎŜǎ ǎŜŀƭ ǘƘŜ ŎƻƴŦƛŘŜƴǘƛŀƭ records and physically keep them with the 
criminal file.  This practice has the obvious risk of the confidential records being opened 
accidentally or intentionally by the public, media, and others who are given access to the file.  
Criminal court judges, presiding judges, and chief judges, along with prosecutors, public defenders, 
ŀƴŘ ǇǊƛǾŀǘŜ ŘŜŦŜƴǎŜ ŎƻǳƴǎŜƭΣ ǎƘƻǳƭŘ ǊŜǾƛŜǿ ǘƘŜ ŎƭŜǊƪǎΩ ǇǊŀŎǘƛŎŜǎ ǿƛǘƘ ŎƻƴŦƛŘŜƴǘƛŀƭ ŦƛǘƴŜǎǎ ǊŜŎƻǊŘǎ 
to be sure that confidentiality is ensured. 

G.  Consequence of missing a deadline: If a deadline or time period for a hearing or other legal 
action is violated, the Fitness Statutes contain no provisions for sanctions or dismissal.  People v. 
Durham, 142 Ill. App. 3d 473, 484 (1986), People v. Oliver, 367 Ill.App.3d 826, 832 (2006).  

H.  Bail: There are two references to bail in the Fitness Statutes. 

The first provides that release on bail or on recognizance shall not be revoked because a fitness 
examination is ordered, nor shall a defendant be denied the right to file and proceed with a 
motion for bond reduction or for release on recognizance.  725 ILCS 5/104-13(d).  For the 
defendant not yet found unfit, cooperation with fitness examinations probably qualifies as a 
reasonable bond condition.  See 725 ILCS 5/110-10(a)(2) and (b)(1), (7), (17).  For the unfit 
defendant, a Court may order as a bond condition compliance with treatment intended to render 
the defendant fit.  People v. Lang, 76 Ill.2d 311, 332 (1979); 725 ILCS 5/110-10(b)(7), (9), (13). 

The second reference to bail in the Fitness Statutes provides that if a defendant is eligible to be or 
has been released on bail or on his or her own recognizance, then in ordering treatment the Court 
shall select the least physically restrictive form of treatment therapeutically appropriate and 
consistent with the treatment plan.  725 ILCS 5/104-17(a). 

!ǎ ŦƻǊ ǘƘŜ ǎǘŀǘǳǎ ƻŦ ŀ ŘŜŦŜƴŘŀƴǘΩǎ ōŀƛƭ ŀƳƻǳƴǘ ŀƴŘ ōƻƴŘ ŎƻƴŘƛǘƛƻƴǎ ŀŦǘŜǊ ǊŜƭŜŀǎŜ ŦǊƻƳ ƛƴǇŀǘƛŜƴǘ 
treatment upon restoration to fitness, presumably all remains the same unless otherwise ordered 
by the Court or unless the treatment period has been equal to the maximum sentence the 
defendant could have receive on the charge.  In the latter instance, a defendant must be released 
not only from treatment but from custody as well (725 ILCS 5/104-25(g)(4)).  There may be an 
argument on due process grounds that if a defendant completes the initial, the extended, and the 
g(2) periods of treatment and remains unfit, the defendant is entitled to be released without any 
bond obligation as theoretical restoration to fitness is awaited.  See People v. Bocik, 211 Ill. App. 
3d 801 (1991). 

There is no statutory reason that the procedure is other than a jailed defendant who had been 
unable to post bond prior to inpatient treatment must return to the jail upon restoration to fitness 
until bail is posted.  A defendant who had been released on bond prior to inpatient treatment 
remains released on bond upon restoration to fitness. 

I.  Treatment to maintain fitness and prevent regression: If through a course of treatment the 
defendant has been restored to fitness and the Court believes the defendant will regress into 
unfitness unless that treatment continues, the Fitness Statutes allow for the possibility of 
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continued treatment.  If the supervisor of the defendant's treatment agrees to continue to provide 
it, the Court may enter any order it deems appropriate for the continued care or treatment of the 
defendant by the facility or program pending the conclusion of the criminal proceedings.  725 ILCS 
5/104-20(b). 

J.  Trial with special provisions and assistance: The concept of fit for trial, sentencing or to plead 
encompasses court-ordered special provisions or assistance that will render a developmentally or 
physically disabled defendant fit to stand trial.  725 ILCS 5/104-22. 

1. Applicability: While this statute specifically refers to, among other things, the 
appointment ƻŦ άǘǊŀƴǎƭŀǘƻǊǎέ тнр L[/{ рκмлп-ннόōύόмύΣ ǘƘƛǎ ǎǘŀǘǳǘŜ ƛǎ άƴƻǘ ǊŜƭŀǘŜŘ ǘƻ ǘƘŜ 
needs of an accused who simply is non-English-ǎǇŜŀƪƛƴƎΦέ  People v. Perez, 108 Ill.2d 70, 95 
όмфурύΦ  ά¢ǊŀƴǎƭŀǘƻǊǎέ ŀǊŜ ƛƴ ǘƘŜ ƴŀǘǳǊŜ ƻŦ ǎǳŎƘ ǘƘƛƴƎǎ ŀǎ ŦƻǊ ǎƛgn language.  People v. 
Stewart, 104 Ill.2d 463, 502 (1984). 

The statute is also not applicable to those defendants who only require medication to keep 
them fit for trial.  The statute contemplates assisting the developmentally disabled and/or 
physically disabled defendant.  People v. Cundiff, 322 Ill.App.3d 426, 437-438 (2001).    

2. Consideration upon motion: At any time during initial, extended, or g(2) treatment and 
on motion of the defendant, the State or on the Court's own motion, the Court shall 
determine whether special provisions or assistance will render a developmentally disabled 
and/or physically defendant fit to stand trial.  725 ILCS 5/104-22(a).      

3. Due process duty to sua sponte consider: Due process may impose a duty upon the trial 
court to sua sponte ƻǊŘŜǊ ŀ ƘŜŀǊƛƴƎ ƻƴ ǘƘŜ ƛǎǎǳŜ ƻŦ ά¢Ǌƛŀƭ ǿƛǘƘ ǎǇŜŎƛŀƭ ǇǊƻǾƛǎƛƻƴǎ ŀƴŘ 
ŀǎǎƛǎǘŀƴŎŜΦέ  Lƴ People vs. Lang, a case with a defendant suffering a disability that 
prevented any communication, the Illinois Supreme Court compared the lesser of two evils.  
In weighing the denial of due process by proceeding with the criminal trial of an 
ƛƴŎƻƳǇŜǘŜƴǘ ŘŜŦŜƴŘŀƴǘ ŀƎŀƛƴǎǘ άǿƛǘƘƘƻƭŘƛƴƎ ŀ ŎǊƛƳƛƴŀƭ ǘǊƛŀƭέ ƻŦ ŀ ŘŜŦŜƴŘŀƴǘ άǳƴǘƛƭ 
competent to stand trial, with the resultant possibility of permanent commitmentΣέ ǘƘŜ 
/ƻǳǊǘ ŦƻǳƴŘ ǘƘŜ ƭŀǘǘŜǊ άƳƻǊŜ ǳƴŦŀƛǊΦέ  People v. Lang, 26 Ill.App.3d 648, 656 (1975).   

Courts should be vigilant as to whether special provisions or assistance will render the 
defendant fit to stand trial.  While that vigilance should be continual, revisiting the issue 
immediately prior to the start of the Extended Period of Treatment and again prior to the 
start of the g(2) period of treatment are practical times to consider the matter.  

4. Necessary findings before proceeding: The case may proceed to trial pursuant to this 
statute only if the Court determines that proposed provisions or assistance compensate for 
a defendant's disabilities so as to render the defendant fit as defined in 725 ILCS 5/104-10. 
In such cases the Court shall state for the record the following: 

(1) The qualifications and experience of the experts or other persons 
appointed to provide special assistance to the defendant; 

(2) The court's reasons for selecting or appointing the particular experts or 
other persons to provide the special assistance to the defendant; 
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(3) How the appointment of the particular expert or other persons will 
serve the goal of rendering the defendant fit in view of the appointee's 
qualifications and experience, taken in conjunction with the particular 
disabilities of the defendant; and 

(4) Any other factors considered by the court in appointing that individual.  
725 ILCS 5/104-22(c). 

5. Special sentencing: If a trial with special provisions and assistance is conducted and the 
defendant is convicted, special presentence and sentencing provisions apply (725 ILCS 
5/104-26), including: 

(a) A written presentence report must be presented and considered by the court.  
The statute does not exempt misdemeanor cases from the presentence report 
requirement.  The presentence report shall include a physical and mental 
examination unless the court finds that the reports of prior physical and mental 
examinations conducted pursuant to this Article are adequate and recent enough 
so that additional examinations would be unnecessary.  725 ILCS 5/104-26(a). 

(b) No longer relevant is that the defendant shall not be subject to the death 
penalty.  725 ILCS 5/104-26(b). 

(c) The court shall not impose a sentence of imprisonment upon the offender if the 
court believes that because of his disability a sentence of imprisonment would not 
serve the ends of justice and the interests of society and the offender or that 
because of his disability a sentence of imprisonment would subject the offender to 
excessive hardship. In addition to any other conditions of a sentence of conditional 
discharge or probation the court may require that the offender undergo treatment 
appropriate to his mental or physical condition.  725 ILCS 5/104-26(c)(1). 

(d) After imposing a sentence of imprisonment upon an offender who has a mental 
disability, the court:  

¶ May remand the defendant to the custody of the Department of Human 
Services and order a civil commitment hearing.  If the offender is civilly 
committed, he or she shall be treated in the same manner as any other 
civilly committed patient except as provided in this Section. If the defendant 
is not civilly committed, he or she shall be remanded to the sentencing court 
for disposition according to the sentence imposed [725 ILCS 5/104-26(c)(2)], 
or 
 

¶ Must, if not proceeding under the prior section, order the Department of 
/ƻǊǊŜŎǘƛƻƴǎ ǘƻ ǇǊƻŎŜŜŘ ǇǳǊǎǳŀƴǘ ǘƻ ǘƘŜ ά¢ǊŀƴǎŦŜǊ ǘƻ 5ŜǇŀǊǘƳŜƴǘ ƻŦ IǳƳŀƴ 
{ŜǊǾƛŎŜǎέ ǎǘŀǘǳǘŜ ƛƴ ǘƘŜ ¦ƴƛŦƛŜŘ /ƻŘŜ ƻŦ /ƻǊǊŜŎǘƛƻƴǎ ŀǘ тол L[/{ рκо-8-5.  725 
ILCS 5/104-26(c)(3).  That statute provides possibilities of transfer to DHS, as 
well as treatment within the DOC system. 
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(e) If the court imposes a sentence of imprisonment upon an offender who has a 
physical disability, it may authorize the Department of Corrections to place the 
offender in a public or private facility which is able to provide care or treatment for 
the offender's disability and which agrees to do so.  725 ILCS 5/104-26(c)(4). 

(f) When a defendant sentenced to DOC is placed with DHS or another facility 
pursuant to this statute, the defendant shall not be discharged or allowed to be at 
large in the community without prior approval of the court.   If placed with DHS, the 
defendant shall be placed in a secure setting unless the court determines that there 
are compelling reasons why such placement is not necessary. When the defendant 
no longer requires hospitalization, care, or treatment, then DHS or the facility shall 
transfer him or her, if the sentence has not expired, to DOC. 725 ILCS 5/104-
26(c)(5). 

(g) DOC shall notify DHS or a facility in which an offender has been placed pursuant 
to this statute of the expiration of his sentence. Thereafter, an offender in DHS shall 
continue to be treated pursuant to his commitment order and shall be considered a 
civilly committed patient for all purposes including discharge. An offender who is in 
a facility pursuant to subparagraph (4) of paragraph (c) of this Section (regarding a 
non-imprisonment sentence) shall be informed by the facility of the expiration of 
his sentence, and shall either consent to the continuation of his care or treatment 
by the facility or shall be discharged. 725 ILCS 5/104-26(c)(6). 
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II.  The Period Leading up to the Fitness Determination 

A.  Fitness defined: A defendant is unfit if, because of a mental or physical condition, he or she is 
unable to understand the nature or purpose of proceedings against him or her or is unable to 
assist in the defense.  A defendant is presumed to be fit to stand trial, to plead, or to be 
sentenced.  725 ILCS 5/104-10. 

Forensic Handbook note: ¢Ƙƛǎ Ƴŀƴǳŀƭ ǳǎǳŀƭƭȅ ŜƳǇƭƻȅǎ ǘƘŜ ǎƘƻǊǘŜǊ ǘŜǊƳ άŦƛǘƴŜǎǎέ ǊŀǘƘŜǊ ǘƘŀƴ 
άŦƛǘƴŜǎǎ ŦƻǊ ǘǊƛŀƭΣ ǘƻ ǇƭŜŀŘΣ ƻǊ ǘƻ ōŜ ǎŜƴǘŜƴŎŜŘΦέ  

B. When may fitness be raised: The issue of fitness may be raised any time before, during, or after 
trial. 725 ILCS 5/104-11(a)   

C. Who may raise the issue of fitness:  The Defense, State, or Court may raise the issue of fitness. 
725 ILCS 5/104-11(a).   

A judge has a duty to order a fitness hearing sua sponte once facts are brought to the judge's 
attention that raise a bona fide doubt of the accused's fitness to stand trial or be sentenced.  
People v. McCallister, 193 Ill.2d 63, 110-111 (2000), People v. Murphy, 72 Ill.2d 421, 430 (1978). 

Contents of a presentence report may put the Court on notice.  People v. Shanklin 351 Ill.App.3d 
303, 308 (2004). 

D. When is fitness considered to have been raised? When a bona fide doubt of the defendant's 
fitness is raised, the court shall order a determination of the issue before proceeding further.  725 
ILCS 5/104-11.   

E. Bona fide doubt as to fitness factors: A list follows of some factors to consider when the 
Defense, State or the Court contemplates whether a bona fide doubt as to fitness exists. 

1. Bona fide doubt factors: 

¶ Defendant's irrational behavior and demeanor at trial (or otherwise before the 
court), People v. Eddmonds, 143 Ill.2d 501, 518 (1991). 

¶ Any prior medical opinion on competence to stand trial, Eddmonds, 143 Ill.2d at 518 

¶ A prior finding of unfitness is not conclusive on present unfitness. Factors to  
consider are: (1) the remoteness of the prior finding, (2) whether the prior 
unfitness was caused by a continuing or permanent condition, and (3) 
current conduct of the defendant. People v. Meyers, 367 Ill.App.3d 402, 411-
412 (2006), People v. Schoreck, 384 Ill.App.3d 904, 925 (2008). 

¶ Although not conclusive, representations of defendant's counsel concerning the 
competence of his or her client, Eddmonds, 143 Ill.2d at 518. 

¶ If the matter is raised by the Defense, the Defense usually states the factual 
basis for the motion.  If the matter is broached by the State or the Court, 
ƛƴǉǳƛǊƛŜǎ ōȅ ǘƘŜ /ƻǳǊǘ ƻŦ ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ŀǘǘƻǊƴŜȅ are limited by the 
attorney-client privilege, but questions about demeanor are permitted.  
People v. Burgess, 176 Ill. 2d 289, 305 (1997).  Some judges inquire of 
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defense counsel whether he or she believes there is a bona fide doubt as to 
ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ Ŧitness and why.  

¶ The fact that a defendant suffers from mental disturbances or requires psychiatric 
treatment does not automatically result in a bona fide doubt of his fitness. 
Eddmonds, 143 Ill.2d at 519. 

¶ While it is not stated with certainty in the case law, if the defendant appears in 
court, if no bona fide doubt as to fitness is raised, and if the Court, the State, or the 
5ŜŦŜƴǎŜ ƭŜŀǊƴ ǘƘŀǘ ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ŦƛǘƴŜǎǎ ƛǎ ǇǊƻōŀōƭȅ ŘŜǇŜƴŘŜƴǘ ǳǇƻƴ ǇǎȅŎƘƛŀǘǊƛŎ 
medication that the defendant is properly taking, then (1) no bona fide doubt as to 
fitness has been raised, and (2) the Court, the State, and the Defense should 
ƳƻƴƛǘƻǊ ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ŎƻƴǘƛƴǳƛƴƎ ŦƛǘƴŜǎǎΣ ŀǎ ǿŜƭƭ ŀǎ ǿƘŜǘƘŜǊ ǘƘŜ ƳŜŘƛŎŀǘƛƻƴ 
continues to be properly administered.  

¶ A bona fide doubt ƻŦ ŦƛǘƴŜǎǎ ƛǎ ƻƴŜ ǘƘŀǘ ƛǎ ŀ άǊŜŀƭΣ ǎǳōǎǘŀƴǘƛŀƭ ŀƴŘ ƭŜƎƛǘƛƳŀǘŜ Řƻǳōǘ 
as to his mental capacity to meaningfully participate in his defense and cooperate 
ǿƛǘƘ ŎƻǳƴǎŜƭΦέ  Eddmonds мпо LƭƭΦнŘ ŀǘ румΦ  άώ{ϐƻƳŜ Řƻǳōǘ ŀǎ ǘƻ ŀ ŘŜŦŜƴŘŀƴǘϥǎ 
ŦƛǘƴŜǎǎ ƛǎ ƴƻǘ ƴŜŎŜǎǎŀǊƛƭȅ ŜƴƻǳƎƘ ǘƻ ǿŀǊǊŀƴǘ ŀ ŦƛǘƴŜǎǎ ƘŜŀǊƛƴƎΦέ  People v. 
Sandham,  174 Ill.2d 379, 389 (1996). 

¶ The Eddmonds ŎƻǳǊǘ ŀŘŘŜŘ ǘƘŜǊŜ ŀǊŜ άƴƻ ŦƛȄŜŘ ƻǊ ƛƳƳǳǘŀōƭŜ ǎƛƎƴǎ ǿƘƛŎƘ ƛƴǾŀǊƛŀōƭȅ 
indicate the need for further inquiry to determine fitness to proceed; the question 
is often a difficult one in which a wide range of manifestations and subtle nuances 
ŀǊŜ ƛƳǇƭƛŎŀǘŜŘΦέ Eddmonds 143 Ill.2d at 518.  
 

2. Addressing the defendant directly: Some judges reportedly ask questions of the 
defendant to get a measure of whether the defendant understands the nature of the 
proceedings and is able to assist his or her attorney in the defense.  Those questions are 
usually designed to elicit more than one word responses in order to give the trial court and 
ǊŜǾƛŜǿƛƴƎ ŎƻǳǊǘǎ ŀƴ ƛƴŘƛŎŀǘƛƻƴ ƻŦ ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ŎƻƎƴƛǘƛǾŜ ŦǳƴŎǘƛƻƴǎΦ  ¢Ƙƛǎ ǉǳŜǎǘƛƻƴƛƴƎ ƻŦ 
the defendant at the Fitness Hearing is a different matter. See Par. V(9) Propriety of the 
Court asking the defendant questions at a Fitness Trial in this section.   

3.  Psychotropic medication as a factor raising a bona fide doubt:  

5ŜŦƛƴƛǘƛƻƴ ƻŦ άǇǎȅŎƘƻǘǊƻǇƛŎ ƳŜŘƛŎŀǘƛƻƴΥέ The Illinois Supreme Court has relied on the 
MHDDC and a United States Supreme Court case for definitions of psychotropic 
medications. People v. Mitchell, 189 Ill. 2d 312, 323-онп όнлллύΦ άtǎȅŎƘƻǘǊƻǇƛŎ ƳŜŘƛŎŀǘƛƻƴέ 
means medication whose use for antipsychotic, antidepressant, antimanic, antianxiety, 
behavioral modification or behavioral management purposes is listed in AMA Drug 
Evaluations, latest edition, or Physician's Desk Reference, latest edition, or which are 
administered for any of these purposes. 405 ILCS 5/1-121.1. 

 Considerations: 

¶ Taking of psychotropic medication alone does not create a bona fide doubt 
as to a defendant's fitness to stand trial. Mitchell, 189 Ill. 2d at 331, 725 ILCS 
5/104-21(a). 
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¶ Court must view the totality of the circumstances in determining whether a 
bona fide doubt as to a defendant's fitness exists. People v. Chamberlain, 
354 Ill. App. 3d 1070, 1073 (2005).   

¶ Court should consider a defendant's irrational behavior, his or her demeanor 
at trial or other hearing and any prior medical opinion as to the defendant's 
fitness. People v. Easley, 192 Ill. 2d 307, 319 (2000).  
 

 Recommendations: 

¶ The statute provides that the taking of psychotropic medication does not 
create a presumption of unfitness. 725 ILCS 5/104-21(a).  The Mitchell 
decision has added that the medication alone does not create a bona fide 
doubt.  Nevertheless, simple steps at the trial court level could be significant 
in avoiding later post trial, appellate, or post conviction issues.   

¶ If it is learned by the Defense, State, or the Court that a defendant is 
receiving psychotropic medication, then immediately and directly 
addressing whether a bona fide doubt as to fitness exists may be advisable.  
Helpful information may include what the medication is, who prescribed it, 
when it was prescribed, for what condition it has been prescribed, and how 
recently the last dosage was taken.  

¶ The judge is advised to then make a statement into the record as to what 
ǿŀǎ ŎƻƴǎƛŘŜǊŜŘ ŀƴŘ ǘƘŜ /ƻǳǊǘΩǎ ŎƻƴŎƭǳǎƛƻƴ ŀǎ ǘƻ ǿƘŜǘƘŜǊ ŀ bona fide doubt 
as to fitness exists.  If a bona fide doubt exists, a fitness examination should 
be ordered.  If none exists, later issues may have been avoided. 

 
F. Procedure to attempt to raise a bona fide doubt as to fitness: The Fitness Statute does not 
specifically refer to a written motion or a formal hearing with notice in any attempt to raise a bona 
fide doubt as to fitness.  Reportedly the practice in some counties is for a written motion with 
notice to be filed.  If an oral motion is made and someone suggests they are caught unprepared to 
respond, presumably the matter would be set over for a prompt court date.  The statute 
contemplates that it is possible for the question to arise at any time, including during the middle of 
a trial.  725 ILCS 5/104-11(a). 

Anecdotal evidence suggests that long, contested hearings with the formal presentation of 
evidence are very rare in addressing whether a bona fide doubt.  Commonly it is the defendant 
himself or herself, rather than the Defense or State, that raises some of the strongest objections to 
a finding of a bona fide doubt as to fitness. 

G. Procedure for the Defense for an examination to see IF a bona fide doubt exists:  The Defense 
may request a fitness examination to see if a bona fide doubt as to fitness exists.  In its discretion, 
the Court may order an appropriate examination.  The examination shall be paid by the county, 
regardless of the indigency of the defendant.  725 ILCS 5/104-11(b).  

Speedy trial is tolled, at least for the period of the examination and to receive the report.  725 ILCS 
5/103-5(a).  People v. Sonntag, 128 Ill. App. 3d 548, 558 (1984).  The trial court retains the 
discretion to require the case to continue to proceed as the parties await the fitness report.  725 
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ILCS 5/104-11(b).  If the case is to await the return of the fitness report, it is recommended that 
cases never be continued generally, that is, without the setting of the next court date.  At a 
minimum, it is advisable to set a status hearing to see if the report has been filed.   

The trial court should specify that no bona fide doubt as to fitness has yet been raised when 
granting this motion.  People v. Goodman, 347 Ill. App. 3d 278, 291 (2004).  If the report is filed 
and it contains an opinion that the defendant is unfit, then this would almost certainly raise a bona 
fide Řƻǳōǘ ŀǎ ǘƻ ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ŦƛǘƴŜǎǎΣ ŀƴŘ ŀ ŦƛǘƴŜǎǎ ƘŜŀǊƛƴƎ Ƴǳǎǘ ōŜ ƘŜƭŘΦ  hƴ ǘƘŜ ƻǘƘŜǊ ƘŀƴŘΣ ƛŦ 
the report indicates that the defendant is fit, no further hearing may be necessary.  People v. 
Hanson, 212 Ill.2d 212, 222, (2004).  

H. Authority for Court to order an examination to see if a bona fide doubt exists: In the Hanson  
ŘŜŎƛǎƛƻƴΣ ǘƘŜ Lƭƭƛƴƻƛǎ {ǳǇǊŜƳŜ /ƻǳǊǘ ŎƻƳƳŜƴǘŜŘ ǘƘŀǘ ŀ ǘǊƛŀƭ ŎƻǳǊǘ Ƴŀȅ ƻǊŘŜǊ άŀ ŦƛǘƴŜǎǎ ŜȄŀƳƛƴŀǘƛƻƴ 
by an expert to aid in its determination of whether a bona fide doubt is raised without a fitness 
ƘŜŀǊƛƴƎ ōŜŎƻƳƛƴƎ ƳŀƴŘŀǘƻǊȅΦέ ¢Ƙƛǎ ƛǎ ǇǳǊǎǳŀƴǘ ǘƻ тнр L[/{ рκмлп-11(a) rather than 5/104-11(b).  
People v. Hanson  212 Ill.2d at 217-218. 

I. No authority for the State to obtain a fitness examination by an expert of its choosing: An 
appellate court has held that as a matter of statutory construction, the Fitness Statutes do not 
provide for a fitness examination by an expert chosen by the State.  People v. Sedlacek,  986 N.E.2d 
1281, 1289 (2013). 

J. If the defendant personally objects to a finding of a bona fide doubt: When objections are 
made to a finding of a bona fide doubt by the defendant personally rather than by his or her 
counsel, the practice of many judges is reportedly for the Court to listen and respond to the 
defendant.  At times the dialog might be used by the Court to assist in determining if a bona fide 
doubt exists, and, at other times, it may be to engage the defendant in a conversation to explain 
the purpose of the examination and to encourage the defendant to cooperate with it. 

K. Upon finding a bona fide doubt as to  fitness, fitness hearing must follow: If a bona fide doubt 
as to fitness is raised, the Court shall order a determination of the issue before proceeding further.  
725 ILCS 5/104-11(a).  In effect, that means to order the examination by an expert and conduct a 
fitness hearing thereafter, both as detailed below.    

It cannot be overly emphasized that there is no turning back on the procedural requirement of a 
fitness hearing when the Court has determined that a bona fide doubt as to fitness has been 
raised.  Once the trial court concludes that a bona fide doubt exists concerning the defendant's 
fitness, the defendant becomes constitutionally entitled to a fitness hearing.  People v. Johnson, 
206 Ill. 2d 348, 362 (2002); People v. Sandham, 174 Ill. 2d 379, 382, 389 (1996); People v. Smith, 
353 Ill. App. 3d 236, 241 (2004).   

L.  Required admonishments upon a finding of a bona fide doubt as to fitness: Per 725 ILCS 
5/104-14, the Court shall advise the defendant of the limitation on the use of any statements 
made by the defendant in the course of any fitness examination or subsequent treatment 
substantially as follows: 
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ά{ǘŀǘŜƳŜƴǘǎ made by you and information gathered in the course of any 
examination or treatment ordered under Illinois fitness laws shall not be admissible 
against you unless you raise the defenses of insanity or drugged or intoxicated 
condition.  

If you refuse to cooperate with the exam, you can still raise these defenses.  But you 
cannot offer expert evidence or testimoƴȅ ǘƻ ǎǳǇǇƻǊǘ ǘƘƻǎŜ ŘŜŦŜƴǎŜǎ ƛŦ ƛǘΩǎ ōŀǎŜŘ ƻƴ 
ŀƴ ŜȄǇŜǊǘΩǎ ŜȄŀƳƛƴŀǘƛƻƴ of you. 

With the exception of what I have already said, no statement made by you in the 
examination or in ordered treatment which relates to the crime charged or to other 
criminal acts shall be disclosed by persons conducting the examination or the 
treatment, except to other members of the examining and treating team, without 
your informed written consent, and only if you are competent at the time of giving 
the consent. 

You may refuse to cooperate with the examination, but that refusal may be 
ŀŘƳƛǎǎƛōƭŜ ƻƴ ǘƘŜ ƛǎǎǳŜ ƻŦ ȅƻǳǊ ƳŜƴǘŀƭ ƻǊ ǇƘȅǎƛŎŀƭ ŎƻƴŘƛǘƛƻƴΦέ   

1. Use of statements made during the examination: Statements obtained during the 
course of a fitness examination are not admissible and should be excluded, unless the 
defendant has raised an insanity or drugged or intoxicated condition defense.  725 ILCS 
5/104-14;  People v. Kashney, 111 Ill.2d 454, 465 (1986).  In Kashney, the defendant was 
held to have waived the protection of this statute by calling the court-appointed 
psychiatrist and asking about the examination.  Kasheny, 111 Ill.2d at 461. 

2. Effect of failure of the Court to give the admonishments: Giving the required 
admonition before a fitness examination is a practice reportedly not strictly followed by 
judges in some parts of the State.  Failure to do so probably works more to the detriment 
of the prosecution than the defendant.  Based ƻƴ ǘƘŜ /ƻǳǊǘΩǎ ŦŀƛƭǳǊŜ ǘƻ ǿŀǊƴΥ 

¶ Defendants who assert defenses of insanity or drugged or intoxicated condition 
may seek to bar statements made during the fitness examination that would have 
otherwise been admissible. See 725 ILCS 5/104-14(a). 

¶ Defendants who refuse to cooperate with the examination and who assert 
defenses of insanity or drugged or intoxicated condition may seek to offer expert 
testimony on those defenses which would have otherwise been barred for failure 
to cooperate. See 725 ILCS 5/104-14(a). 

¶ Defendants who refuse to cooperate with the examination may seek to bar that 
refusal as admissible on the issue of mental or physical condition which otherwise 
would have been admissible. See 725 ILCS 5/104-14(c). 
 

M. Requirement of ordering a fitness exam:  When the bona fide doubt of fitness involves the 
ŘŜŦŜƴŘŀƴǘΩǎ ƳŜƴǘŀƭ ŎƻƴŘƛǘƛƻƴΣ ǘƘŜ /ƻǳǊǘ ǎƘŀƭƭ ƻǊŘŜǊ ŀƴ ŜȄŀƳƛƴŀǘƛƻƴ by one or more licensed 
physicians, clinical psychologists, or psychiatrists, as chosen by the Court.  No examiner in his or 
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her official capacity with the Department of Human Services shall be ordered to make the 
examination.  725 ILCS 5/104-13(a).   

When the bona fide doubt of fitness inǾƻƭǾŜǎ ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ǇƘȅǎƛŎŀƭ ŎƻƴŘƛǘƛƻƴΣ ǘƘŜ /ƻǳǊǘ ǎƘŀƭƭ 
appoint one or more physicians and any other experts as the Court deems appropriate.  725 ILCS 
5/104-13(b).  

 If the defendant is not in custody, the examiner shall designate where the examination shall take 
place.  For a defendant not in custody who fails to keep appointments without reasonable cause 
and for any defendant that the person conducting the examination reports to the Court that 
diagnosis requires hospitalization or extended observation, the Court may order the defendant 
admitted to an appropriate facility for not more than 7 days.  The in-patient examination shall be 
for a fitness determination and not for a screening examination for the facility.  725 ILCS 5/104-
13(c). 

If the defendant is in custody, the Court shall direct where the examination shall take place.  725 
ILCS 5/104-13(c).  In Section III(B)(3)(a) of this Fitness portion of the Forensic Handbook: Problems 
with DHS placing unfit defendants for treatment, there is discussion about treatment delays that 
may be helpful with examination delays.  

N. Payment for the examination: It appears the State must always pay for a fitness examination, 
with one exception.  And beyond that one exception, no statutory provision prevents the 
defendant from paying for his or her own exam. 

¢ƘŜ ά{ǘŀǘŜ ǳǎǳŀƭƭȅ Ǉŀȅǎέ ŀƴŀƭȅǎƛǎ ōŜƎƛƴǎ ǿƛǘƘ ǘƘŜ άCƛǘƴŜǎǎ 9ȄŀƳƛƴŀǘƛƻƴέ ǎǘŀǘǳǘŜ ǊŜǉǳƛǊƛƴƎ ǘƘŜ 
county to pay for an examination ƛŦ ǘƘŜ /ƻǳǊǘ ƎǊŀƴǘǎ ŀ άǊŜǉǳŜǎǘ ƻŦ ǘƘŜ ŘŜŦŜƴŘŀƴǘέ ǘƘŀǘ ŀƴ 
examination be conducted to see if a bona fide doubt as to fitness exists.  725 ILCS 5/104-11(b).  
That provision makes no reference to any pǊŜǊŜǉǳƛǎƛǘŜ ǘƘŀǘ ǘƘŜǊŜ ōŜ ŀ ǎƘƻǿƛƴƎ ƻŦ ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ 
indigency to trigger payment by the county.   

It follows that if the county must pay for the examination of a non-indigent defendant to see 
merely if a bona fide doubt exists, absent any contrary provision it would seem that the county 
must also pay for the examination of a non-indigent defendant where the Court has actually made 
a finding that a bona fide doubt exists as to the deŦŜƴŘŀƴǘΩǎ ŦƛǘƴŜǎǎΦ 

The exception to the county paying is that if upon a bona fide doubt as to fitness the Court had 
ordered a county-paid fitness examination and appointed an expert to conduct the exam, an 
ƛƴŘŜǇŜƴŘŜƴǘ ŜȄŀƳ ǊŜǉǳŜǎǘŜŘ ōȅ ǘƘŜ ŘŜŦŜƴǎŜ ƛǎ ǘƻ ōŜ ǇŀƛŘ ōȅ ǘƘŜ Ŏƻǳƴǘȅ ƻƴƭȅ ŦƻǊ άƛƴŘƛƎŜƴǘέ 
defendants.  725 ILCS 5/104-13(e). 

O. Right to have counsel present during the examination: While defense counsel must be given 
advance notice of a fitness examination, there is no constitutional right for counsel to be present 
during the examination.  People v. Mahaffey, 166 Ill.2d 1, 19-20 (1995). 

tΦ 5ŜŦŜƴŘŀƴǘΩǎ ǊƛƎƘǘ ǘƻ ŀƴ ƛƴŘŜǇŜƴŘŜƴǘ ŜȄŀƳƛƴŀǘƛƻƴ: If a bona fide doubt as to fitness has been 
raised and even though the Court has already ordered a fitness examination, a defendant may 
seek an independent examination.  An indigent defendant may request the Court to appoint an 
independent expert and that the reasonable fee be paid by the county.  725 ILCS 5/104-13(e).   
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While the strict wording of the statute appears to make the request for an independent 
examination a matter of discretion for the trial court, there is authority for the proposition that 
granting the request is probably ς but not certainly ς  mandatory.  People v. Vallo,  323 Ill.App.3d 
495, 506 (2001). 

In practice and with the ever-growing number of fitness examinations, many courts have 
ƛƴŦƻǊƳŀƭƭȅ ǿƻǊƪŜŘ ƻǳǘ ŀƴ ŀƎǊŜŜƳŜƴǘ ǿƛǘƘ ǘƘŜƛǊ ǎǘŀǘŜΩǎ ŀǘǘƻǊƴŜȅ ŀƴŘ  ǇǳōƭƛŎ ŘŜŦŜƴŘŜǊǎΩ ƻŦŦƛŎŜǎ ŀǎ ǘƻ 
who the Court will routinely initially appoint to conduct the examinations.  This is to minimize 
costs, and, to a degree, reduce the number of county-paid exams. 

Q. Next setting after ordering a fitness examination: Upon entry of the order for a fitness exam, 
the Court could consider setting the next hearing as a status to see if the fitness report has been 
filed.   

The Court could also set the matter for fitness hearing without a status hearing, depending on the 
practice of the local court.  The fitness report is due in 30 days from the entry of the order (725 
ILCS 5/104-15(a), and the fitness hearing is to be held within 45 days of the receipt of the report 
(725 ILCS 5/104-16(a)).   

R.  Proceeding in spite of a bona fide doubt: ¢ƘŜ ǎǘŀǘǳǘŜ ǇǊƻǾƛŘŜǎ ǘƘŀǘ ǿƘŜƴ ŀ άbona fide doubt of 
ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ŦƛǘƴŜǎǎ ƛǎ ǊŀƛǎŜŘΣ ǘƘŜ /ƻǳǊǘ ǎƘŀƭƭ ƻǊŘŜǊ ŀ ŘŜǘŜǊƳƛƴŀǘƛƻƴ ƻŦ ǘƘŜ ƛǎǎǳe before 
ǇǊƻŎŜŜŘƛƴƎ ŦǳǊǘƘŜǊΦέ тнр L[/{ рκмлп-11(a).  Aside from the statutory exception of a bail motion 
[725 ILCS 5/104-13(d)], any other motions and other matters must await the fitness 
determination.  This is not to be confused with the procedural status of motions and other matters 
upon a finding of unfitness.  As discussed below, different rules apply.  See III(Y) of this Fitness 
portion of the Forensic Handbook: Proceeding with the criminal case after a finding of unfitness.   

 S.  The report: The examiners shall submit a written report to the Court, the State, and the 
Defense  within 30 days of the order of examination.  725 ILCS 5/104-15(a).  The Court may, upon 
a showing of good cause, grant an additional 7 days to complete the examination.  725 ILCS 5/104-
13(c).  If the report is filed late, there is no sanction that the defendant may seek.  People v. 
Oliver,  367 Ill.App.3d 826, 832 (2006) 

The statute (725 ILCS 5/104-15) specifies what the report shall include: 

·A diagnosis and an explanation as to how it was reached and the facts 
upon which it is based; 

·A description of the defendant's mental or physical disability, if any; its 
severity; and an opinion as to whether and to what extent it impairs the 
defendant's ability to understand the nature and purpose of the 
proceedings against him or her or to assist in his or her defense, or both. 

·If the report indicates that the defendant is not fit to stand trial or to plead 
because of a disability, the report shall include an opinion as to the 
likelihood of the defendant attaining fitness within one year if provided 
with a course of treatment. If the person or persons preparing the report 
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are unable to form such an opinion, the report shall state the reasons for 
that inability.  

·The report may include a general description of the type of treatment 
needed and of the least physically restrictive form of treatment 
therapeutically appropriate. 

·The report shall indicate what information, if any, contained therein may 
be harmful to the mental condition of the defendant if made known to the 
defendant. 

T. Motions to Continue the Fitness Hearing: Per 725 ILCS 5/104-16(a), motions for 
ŎƻƴǘƛƴǳŀƴŎŜ ƻŦ ǘƘŜ ŦƛǘƴŜǎǎ ƘŜŀǊƛƴƎ ŀǊŜ ƎƻǾŜǊƴŜŘ ōȅ ǘƘŜ ƎŜƴŜǊŀƭ άaƻǘƛƻƴǎ ŦƻǊ /ƻƴǘƛƴǳŀƴŎŜέ 
statute at 725 ILCS 5/114-4.  

U. Speedy trial tolled: An order for examination for fitness, a fitness hearing, and an 
adjudication of unfitness to stand trial all toll speedy trial. 725 ILCS 5/103-5(a). 

V.  The fitness hearing: The issue of ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ŦƛǘƴŜǎǎ Ƴŀȅ ōŜ ŘŜǘŜǊƳƛƴŜŘ ƛƴ ǘƘŜ ŦƛǊǎǘ 
instance by the Court at a bench trial or by a jury.  The Defense  or the State may demand a jury, 
or the Court on its own motion may order a jury.  725 ILCS 5/104-12.  There are limitations based 
on the procedural status of a case as to when a jury may be requested, as discussed in Section 1(c). 

1.  Bench or jury trial: A defendant may waive his or her non-constitutional statutory right 
to a jury trial on the issue of fitness.  The right is a statutory one and not a constitutional 
right.  People v. Brown, 43 Ill.2d 79, 82 (1969). 

a. Six-person juries: In a case in which the trial judge sua sponte ordered a six-
person jury to determine fitness, an Illinois appellate court affirmed the conviction.  
The appellate court pointed out that the United States Supreme Court has found no 
constitutional bar to six-person juries in criminal and civil cases. (Williams v. State of 
Florida (1970), 399 U.S. 78, 90 S.Ct. 1893, 26 L.Ed.2d 446 for the criminal cases, and 
Colgrove v. Battin (1973), 413 U.S. 149, 151ς52, 93 S.Ct. 2448, 2449ς50, 37 L.Ed.2d 
522 for civil cases.)  The appellate court also noted that a fitness trial is a civil 
proceeding and not a criminal one   People v. Williams, 205 Ill.App.3d 715, 721 
(1990) rehearing denied, appeal denied 137 Ill.2d 671. Finally, the court 
ŎƻƳƳŜƴǘŜŘ ǘƘŀǘ ƛŦ ƛǘ ǿŀǎ ŜǊǊƻǊΣ ƛǘ άǿŀǎ ƘŀǊƳƭŜǎǎ ōŜȅƻƴŘ ŀ ǊŜŀǎƻƴŀōƭŜ ŘƻǳōǘΦέ  
People v. Williams, 205 Ill.App.3d at 722. 

b. The need for a waiver of jury before a bench trial is held: There is authority for 
the proposition that because the right to a jury trial on the issue of fitness is only a 
statutory right and not a constitutional one, the Court may proceed as if the matter 
is a bench trial without affirmatively inquiring as to whether there is a waiver of a 
jury on the matter. People v. Shanklin, 26 Ill.App.3d 167, 170 (1975).  If the Defense  
or the State wants a jury trial, the statute indicates that a demand for jury should 
be made.  725 ILCS 5/104-12.   
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Either out of caution against creating unnecessary error or as a matter of habit in 
the criminal court, in practice many judges: 

¶ Seek the agreement of counsel and the defendant before proceeding 
with a six-person jury, and 

¶ Take waivers of jury trial from the defendant before proceeding with 
a bench trial 
 

At a time when the statutory requirement was to take waivers of jury trial in order 
to proceed to bench trial, the Illinois Supreme Court found nothing inconsistent 
with a trial court finding that the defendant had knowingly and voluntarily waived a 
jury trial on the issue of his mental competence.  People v. Brown, 43 Ill.2d 79, 82, 
250 N.E.2d 647, 649 (Ill. 1969). 

c. Limitations on jury availability: ²ƘŜƴ ǘƘŜ ƛǎǎǳŜ ƻŦ ŦƛǘƴŜǎǎ ƛǎ ǊŀƛǎŜŘ άŀŦǘŜǊ ǘǊƛŀƭ Ƙŀǎ 
begun or after conviction but before sentencingΣέ ǘƘŜ /ƻǳǊǘ ƛǎ ǘƻ ŘŜǘŜǊƳƛƴŜ ǘƘŜ 
issue of fitness.  Subsequent fitness determinations, after the initial fitness hearing, 
are to be held by the Court and not by a jury.  725 ILCS 5/104-12. 

The same statute also supports the proposition that a jury trial may be demanded 
only for the initial fitness determination, and then, only if the trial on the criminal 
ŎƘŀǊƎŜ Ƙŀǎ ƴƻǘ ȅŜǘ ōŜƎǳƴΦ  ¢ƘŜ ǇŜǊǘƛƴŜƴǘ ƭŀƴƎǳŀƎŜ ǎǘŀǘŜǎΣ άIƻǿŜǾŜǊΣ ΧǿƘŜƴ ǘƘŜ 
issue is to be redetermined under Section 104-20 [regarding 90-Day hearings], the 
issue shall be determined by the court." 725 ILCS 5/104-12.  So, at most, only one 
jury trial. 

2. A civil, not criminal, proceeding: The fitness hearing is not considered to be part of the 
trial on the criminal charges against the defendant.  Instead, a fitness hearing is a 
preliminary civil proceeding, separately conducted to determine an accusedΩǎ ŎƻƳǇŜǘŜƴŎȅ 
to stand trial.  People v. Rosochacki 41 Ill.2d 483, 489-490 (1969); People v. Williams, 205 
Ill.App.3d 715, 721 (1990).   

3. Number of jury peremptory challenges: Regardless if the pending criminal charge is a 
misdemeanor or felony, it may follow that five peremptory challenges against prospective 
jurors are appropriate as provided in the Code of Civil Procedure. 735 ILCS 5/2-1106.   No 
recent case has dealt with the issue, but the Illinois Supreme Court said in 1921 that the 
ŘŜŦŜƴǎŜ ƛǎ άŜƴǘƛǘƭŜŘ ǘƻ ǘƘŜ ǎŀƳŜ ƴǳƳōŜǊ ƻŦ ǇŜǊŜƳǇǘƻǊȅ ŎƘŀƭƭŜƴƎŜǎ ƛƴ ǎŜƭŜŎǘƛƴƎ ǘƘŜ ƧǳǊȅ as 
ƛƴ ŎƛǾƛƭ ŎŀǎŜǎΦέ People v. Geary, 298 Ill. 236, 243 (1921). 

4. Burdens: The burden of going forward with the evidence and the burden of proving that 
the defendant is fit are upon the State.  The State must prove fitness by a preponderance 
of the evidence.  The statute provides that the court may call its own witnesses and 
conduct its own inquiry.  725 ILCS 5/104-11(c). 

5Φ bƻ ŜȄƛǎǘŜƴŎŜ ƻŦ ŀƴŘ ƴƻ ǊŜŦŜǊŜƴŎŜ ǘƻ ŀƴȅ άǇǊŜǎǳƳǇǘƛƻƴ ƻŦ ŦƛǘƴŜǎǎέΥ Once a bona fide 
doubt as to fitness had been raised, the presumption of fitness has ended.  People v. 
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Baldwin, 185 Ill. App. 3d 1079, 1086 (1989).  No reference should be made to the 
presumption at the fitness hearing.  

6. No stipulations to fitness or the lack of fitness: As discussed at Section I(E) of this 
Fitness portion of the Forensic Handbook: No stipulations to fitness or the lack of fitness, 
the trial Court should not accept a stipulation to the fitness or the lack of fitness of a 
defendant.  Instead, the trial Court may accept a stipulation to the admission of a report, 
that the author of the report is an expert, that the expert would testify in accordance with 
the information in the report, and that the Court may consider the report in exercising its 
discretion.  People v. Lewis, 103 Ill. 2d 111, 116 (1984);  People v. Greene,  102 Ill.App.3d 
639, 643 (1981). 

While a mere stipulation to the admissibility of a fitness report without the Court 
affirmatively exercising its discretion to determine fitness is never a good idea, it is 
expressly prohibited at a restoration hearing.  A Court needs to recite a further basis for a 
finding that a defendant has been restored ǘƻ ŦƛǘƴŜǎǎΦ ά²ƘŜƴ ŀ ŘŜŦŜƴŘŀƴǘ Ƙŀǎ ǇǊŜǾƛƻǳǎƭȅ 
been found unfit, a finding of restored fitness must be based not only upon a stipulation to 
the conclusion of psychiatric reports, but upon an affirmative exercise of the court's 
discretion to determine the defŜƴŘŀƴǘϥǎ ƳŜƴǘŀƭ ǎǘŀǘŜΦέ  People v. Esang, 396 Ill.App.3d 833, 
839 (2009) 

7.  Matters admissible:  

!ŎŎƻǊŘƛƴƎ ǘƻ ǘƘŜ άCƛǘƴŜǎǎ IŜŀǊƛƴƎέ ǎǘŀǘǳǘŜΣ ǘƘŜ ŦƻƭƭƻǿƛƴƎ ƛǎ ŀŘƳƛǎǎƛōƭŜ ƻƴ ǘƘŜ ƛǎǎǳŜ ƻŦ ǘƘŜ 
ŘŜŦŜƴŘŀƴǘΩǎ ŦƛǘƴŜǎǎ ǎǳōƧŜŎǘ ǘƻ ǘƘŜ ǊǳƭŜǎ ƻŦ ŜǾƛŘŜƴŎŜΥ 

(1) 5ŜŦŜƴŘŀƴǘΩǎ ƪƴƻǿƭŜŘƎŜ ŀƴŘ ǳƴŘŜǊǎǘŀƴŘƛƴƎ ƻŦ ǘƘŜ ŎƘŀǊƎŜΣ ǘƘŜ ǇǊƻŎŜŜŘƛƴƎǎΣ ǘƘŜ 
consequences of a plea, judgment or sentence, and the functions of the participants 
in the trial process. 

όнύ  ¢ƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ŀōƛƭƛǘȅ ǘƻ ƻōǎŜǊǾŜΣ ǊŜŎƻƭƭŜŎǘ ŀƴŘ ǊŜƭŀǘŜ ƻŎŎǳǊǊŜƴŎŜǎΣ especially 
those concerning the incidents alleged, and to communicate with counsel.  

όоύ  ¢ƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ǎƻŎƛŀƭ ōŜƘŀǾƛƻǊ ŀƴŘ ŀōƛƭƛǘƛŜǎΤ ƻǊƛŜƴǘŀǘƛƻƴ ŀǎ ǘƻ ǘƛƳŜ ŀƴŘ ǇƭŀŎŜΤ 
recognition of person, places and things; and performance of motor processes. 725 
ILCS 5/104-16(b). 

The statute states that admissible evidence is not limited to the above. 

An Illinois appellate court said, 

In making the fitness determination, the court should consider whether the 
defendant has sufficient present ability to consult with defense counsel with a 
reasonable degree of rational understanding and whether the defendant has both a 
rational and factual understanding of the proceedings. People v. Newell, 196 
Ill.App.3d 373, 377, 143 Ill.Dec. 15, 553 N.E.2d 722 (1990). The ultimate issue of 
fitness is for the trial court, not the experts, to decide. Coleman, 168 Ill.2d at 525, 
214 Ill.Dec. 212, 660 N.E.2d 919. The mere fact that a psychiatrist expresses the 



28 
 

 
 

opinion that the defendant is unfit does not require a similar finding by the trial 
court; it is the trial court's function to assess the credibility and weight to be given 
to a psychiatric expert's testimony. Coleman, 168 Ill.2d at 525, 214 Ill.Dec. 212, 660 
bΦ9ΦнŘ фмфΦέ People v. Baugh,  358 Ill.App.3d 718, 732 (2005). 

There are not many cases that discuss the specific type of evidence that is admissible at a 
fitness trial.  Of course, because the fitness statute provides for an examination by an 
expert (725 ILCS 5/104-13), nearly every reported case makes reference to expert 
testimony.   

[ŀȅ ǘŜǎǘƛƳƻƴȅ ƛǎ ŀŘƳƛǎǎƛōƭŜΦ  άbƻƴŜȄǇŜǊǘǎ ǿƘƻ ƘŀǾŜ ƘŀŘ ŀƴ ƻǇǇƻǊǘǳƴƛǘȅ ǘƻ ƻōǎŜǊǾŜ ŀ 
person may give their opinions of mental condition or capacity based on their 
ƻōǎŜǊǾŀǘƛƻƴǎΣ ŀƴŘ ǎǳŎƘ ƭŀȅ ƻǇƛƴƛƻƴǎ Ƴŀȅ ƻǾŜǊŎƻƳŜ ŀƴ ŜȄǇŜǊǘ ƻǇƛƴƛƻƴΦέ  People v. Coleman, 
168 Ill.2d 509, 526 (1995). 

A defendant's trial court demeanor, while not dispositive of the issue of fitness, is relevant 
to the statutory factors for determining fitness.  People v. Mitchell, 189 Ill.2d 312, 335, 
(2000); People v. Baugh, 358 Ill.App.3d 718, 732 (2005).   

 8. No right against self-incrimination: There would appear to be no bar to the State calling 
the defendant as a witness, as long as any testimony is not used at a subsequent trial.  
Holmes v. King, 709 F.2d 965, 968 (5th Cir. La.) cert. denied, 464 U.S. 984 (1983).  

9. Propriety of the Court asking the defendant questions at a fitness trial: In a case where 
ǘƘŜ ƛǎǎǳŜ ƻŦ ŘŜŦŜƴŘŀƴǘΩǎ ŦƛǘƴŜǎǎ ǿŀǎ ǘǊƛŜŘ ōŜŦƻǊŜ ŀ ƧǳǊȅ ŀƴŘ ǘƘŜ ŘŜŦŜƴŘŀƴǘ ǿŀǎ ŎǊƛǘƛŎŀƭ of 
the trial court for asking no questions of the defendant at trial, the appellate court said, 
ά²Ŝ are aware of no statute or supreme court rule that requires trial courts to... 
ƛƴŘŜǇŜƴŘŜƴǘƭȅ ǉǳŜǎǘƛƻƴ ŀ ŘŜŦŜƴŘŀƴǘΦέ  People v. Goodman,  347 Ill.App.3d 278, 287 (2004). 

To the extent that a Court may choose to ask questions, the appellate court said the court 
ƘŀŘ ǘƘŜ άŘƛǎŎǊŜǘƛƻƴ ǘƻ ǉǳŜǎǘƛƻƴ ǿƛǘƴŜǎǎŜǎ ǘƻ ŎƭŀǊƛŦȅ ŀƳōƛƎǳƛǘƛŜǎ ŀƴŘ ƘŜƭǇ ŜƭƛŎƛǘ ǘƘŜ ǘǊǳǘƘΦέ 
People v. Goodman,  347 Ill.App.3d at 287.  The statutory provision that the Court may call 
its own witnesses and conduct its own inquiry would add some authority to the proposition 
that the Court has discretion to ask questions of the defendant.  725 ILCS 5/104-11(c). 

млΦ ²ŜƛƎƘǘ ǘƻ ōŜ ƎƛǾŜƴ ǘƻ ŜȄǇŜǊǘǎΩ ƻǇƛƴƛƻƴǎΥ The case of People v. Lucas,  388 Ill.App.3d 
721, 728 (2009) has a summary of the Illinois case law on the issue of the weight to be 
ƎƛǾŜƴ ǘƻ ŜȄǇŜǊǘǎΩ ƻǇƛƴƛƻƴǎ ŀǘ ŀ ŦƛǘƴŜǎǎ ǘǊƛŀƭΦ   

According to the Lucas case, in determining fitness, the trial court is not required to accept 
the opinions of psychiatrists. People v. Jones, 386 Ill.App.3d 665, 671 (2008); People v. 
Baldwin, 185 Ill.App.3d 1079, 1086 (1989). But the power to reject or to give little weight to 
expert testimony that the defendant is unfit is not unbridled, especially where there is no 
expert testimony on the other side.  Jones, 386 Ill.App.3d at 671; People v. Schoreck,  384 
Ill.App.3d 904, 922 (2008); People v. Williams, 87 Ill.App.3d 860, 864 (1980).  See also 
insanity cases: People v. Baker, 253 Ill.App.3d 15, 30 (1993);  People v. Garcia, 156 
Ill.App.3d 417, 424 (1987).  
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11.  The finding or verdict at a bench or jury trial: The statute lists the possible findings 
that the jury or Court may make at a Fitness Trial. 725 ILCS 5/104-16 (d).   

But the statute, while referring to yet-to-plead defendants or yet-to-trial defendants, 
appears to inadvertently omit any reference to a convicted-but-not-yet-sentenced 
defendants whose sentencing is delayed until the fitness matter is resolved.  725 ILCS 
5/104-16 (d).  The certainty that the omission is due to inadvertence is demonstrated by 
the references to convicted-but-not-yet-sentenced defendants elsewhere.  See 725 ILCS 
5/104-10 & 11.  This Forensic Handbook includes that status within the possible findings or 
verdicts. 

Possible findings or verdicts at the conclusion of the fitness trial: 

a. The defendant is fit to stand trial, to plead, or to be sentenced, 725 ILCS 
5/104-16(d).   

b. The defendant is unfit to stand trial to plead, or to be sentenced with a 
substantial probability, if provided with a course of treatment, of attaining 
fitness within 1 year. 725 ILCS 5/104-16(d).   

c. The defendant is unfit to stand trial, to plead, or to be sentenced with no 
substantial probability, if provided with a course of treatment, of attaining 
fitness within 1 year. 725 ILCS 5/104-16(d). 

d. The defendant is unfit to stand trial, to plead, or to be sentenced but the 
trier of fact is unable to determine if there is a substantial probability, if 
provided with a course of treatment, of attaining fitness within 1 year. 725 
ILCS 5/104-16(d). 

12. Simplifying verdicts for a jury: In some courts in Illinois, the practice at jury trials is for 
the prosecution and defense to sometimes ask the Court to approve an agreement that the 
jury is given only two possible verdict forms: 

 a. Fit to stand trial 

 b. Unfit to stand trial 

¢ƘŜ ŀƎǊŜŜƳŜƴǘ ǇǊƻǾƛŘŜǎ ǘƘŀǘ ƛŦ ǘƘŜ ƧǳǊȅ ǾŜǊŘƛŎǘ ƛǎ άǳƴŦƛǘ ǘƻ ǎǘŀƴŘ ǘǊƛŀƭΣέ ǘƘŜƴ the Court and 
not the jury will decide if:  

a. There is a substantial probability that the defendant, if provided with a 
course of treatment, will attain fitness within one year, or 

b. There is not a substantial probability that the defendant, if provided with 
a course of treatment, will attain fitness within one year, or 

c. The Court is unable to determine if there is a substantial probability that 
the defendant, if provided with a course of treatment, will attain fitness 
within one year. 
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The latter possibility invokes a statutory procedure to resolve the inability to determine 
whether there is a substantial probability that the defendant, if provided with a course of 
treatment, will attain fitness within one year.  Upon that finding or verdict, the Court is to 
ƛǎǎǳŜ ŀƴ ƻǊŘŜǊ ƻŦ ǘǊŜŀǘƳŜƴǘ ŀƴŘ ŘŜŎƛŘŜ ǘƘŜ ƛǎǎǳŜ άŀǎ ǎƻƻƴ ŀǎ ǇƻǎǎƛōƭŜέ ŀŦǘŜǊ ǘƘŜ ол-Day 
Report is received.  725 ILCS 5/104-16(d).   

If the prosecution and defense present an agreement to simplify jury verdicts, in order to 
avoid later claims of error the Court could inquire of the defendant about the agreement 
and make a determination as to whether the defendant was knowingly and voluntarily 
entering into this agreement.  Obtaining the agreement in writing is a further protection 
against claims of error. 

i. Jury verdicts in misdemeanor cases: In the Fitness Portion of this Forensic 
Handbook, see Section IV(C)(1)(l)(iii): Are Discharge Hearings ever required in 
misdemeanor cases? regarding the possibility of simpler jury verdict forms in 
misdemeanor fitness cases. 

13. Jury instructions: The Illinois Supreme Court has no pattern jury instructions regarding 
a fitness jury trial its website.  (See http://www.state.il.us/court/)  Issues regarding jury 
instructions have not been raised on appeal.  So guidance is limited.  There are sample 
instructions in the Illinois Criminal Jury Instructions Companion Handbook, published by 
Thomson West, 2011-2012 edition. They are somewhat hidden at §2:12 First Degree 
Murder ς Unfitness, p. 58-61.   

Even though the case law states with certainty that a fitness hearing is a civil proceeding 
and not criminal one [People v. Rosochacki 41 Ill.2d 483, 489-490 (1969); People v. 
Williams, 205 Ill.App.3d 715, 721 (1990)], the practice in the state is reportedly to draw 
upon the criminal Illinois Jury Pattern Instructions.  No doubt this is because most of the 
prosecutors, public defenders and other defense attorneys, and judges are more familiar 
and comfortable with the criminal jury instructions rather than the civil ones. 

If an objection is raised by either side as to the use of criminal jury instructions rather than 
civil jury instructions, the prudent ruling may be to give the civil jury instructions rather 
than the criminal ones. 

As to specific instructions, tendered jury instructions usually begin with the pattern jury 
instructions that are generally applicable to all trials.  If criminal Illinois Jury Pattern 
Instructions are used, then examples include those from the 1.00 series, Function of Court, 
Jury, and Counsel.  If civil Illinois Jury Pattern Instructions are used, then examples are 
those from the 1.00, 2.00, and 3.00 series, General and Cautionary Instructions.  

Thereafter, counsel and the Court craft instructions that set out definitions, issues, burden 
of proof, and verdict forms, along with any other instructions appropriate for a particular 
jury trial.  

Give no jury instruction that suggests there is a presumption of fitness.  The presumption 
that a defendant is fit to stand trial, to plead or to be sentenced extinguishes upon the 
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finding that a bona fide doubt as to fitness exists.  People v. Baldwin, 185 Ill. App. 3d 1079, 
1086 (1989). 

W. Procedure after the findings are made or verdict is rendered: 

If the finding or verdict is that the defendant is fit to stand trial, to plead or to be sentenced, 
then the criminal case may then proceed. 

If the finding or verdict is that the defendant is unfit with a substantial probability, if 
provided with a course of treatment, of attaining fitness within 1 year, go to Section III of 
this Fitness portion of the Forensic Handbook, The Initial Period of Treatment. 

If the finding or verdict is that the defendant is unfit but the finder of fact is unable to 
determine if there is a substantial probability, if provided with a course of treatment, that 
the defendant will attain attaining fitness within 1 year, go to Section III of this Fitness 
portion of the Forensic Handbook: The Initial Period of Treatment. 

If the finding or verdict is that the defendant is unfit with no substantial probability, if 
provided with a course of treatment, of attaining fitness within 1 year, go to Section IV of 
this Fitness portion of the Forensic Handbook: The Extended Period of Treatment and Other 
Options. 

X.  Appealability: An order finding the defendant unfit  is a final order for purposes of 
appeal by the State or the defendant.  725 ILCS 5/104-16(e).   

The statute and cases are silent as to the immediate appealability of a finding that the 
defendant is fit  to stand trial.  An order or verdict finding the defendant fit at the initial 
fitness hearing may be appealed by the defendant as part of an appeal of the conviction or 
sentence.  As examples, see People v. Mahaffey, 166 Ill.2d 1 (1995); People v. McCallister, 
193 Ill.2d 63 (2000). 

Y. Proceeding with the criminal case after a finding of unfitness: After a finding of unfitness (as 
opposed to finding a bona fide doubt as to fitness), the statute suggests the Court has some 
discretion on whether to hear motionsΦ  άCƻƭƭƻǿƛƴƎ ŀ ŦƛƴŘƛƴƎ ƻŦ ǳƴŦƛǘƴŜǎǎΣ ǘƘŜ /ƻǳrt may hear and 
ǊǳƭŜ ƻƴ ŀƴȅ ǇǊŜǘǊƛŀƭ Ƴƻǘƛƻƴ ƻǊ Ƴƻǘƛƻƴǎ ƛŦ ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ǇǊŜǎŜƴŎŜ is not essential to a fair 
determination of the issues. A motion may be reheard upon a showing that evidence is available 
which was not avaƛƭŀōƭŜΣ ŘǳŜ ǘƻ ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ǳƴŦƛǘƴŜǎǎΣ ǿƘŜƴ ǘƘŜ Ƴƻǘƛƻƴ ǿŀǎ ŦƛǊǎǘ ŘŜŎƛŘŜŘΦέ 
725 ILCS 5/104-11(d). 

It is noted here because of its eventual significance that several courts have held or commented 
that once fitness proceedings have reached a Discharge Hearing stage, the Court must hear 
motions to suppress evidence.  People v. Braggs,  302 Ill.App.3d 602, 606 (1998); People v. Lavold, 
262 Ill.App.3d 984, 1003-004 (1994) (McNulty, J., dissenting); People v. Fuhrman, 233 Ill.App.3d 
503, 507 (1992); People v. Burt, 142 Ill.App.3d 833, 837 (1986).  See IV(C)(1)(b) of this Fitness 
portion of the Forensic Handbook: Duty to first hear pending motions. 

Z. Proceeding with a restoration hearing and the criminal case while fitness matter is on appeal: 
If a fitness hearing is held, if there is a finding of unfitness over the objection of the defendant, and 
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if the defendant appeals the finding, may a restoration hearing be held while the fitness matter is 
on appeal?  And, if so, and if the Court finds that defendant has been restored to fitness, may the 
criminal case proceed while the fitness matter is on appeal?   

¢ƘŜ ŀƴǎǿŜǊǎ ŀǊŜ άȅŜǎέ ǘƻ ŀ ǊŜǎǘƻǊŀǘƛƻƴ ƘŜŀǊƛƴƎ ōŜƛƴƎ ƘŜƭŘ ǿƘƛƭŜ ǘƘŜ ŦƛǘƴŜǎǎ ƳŀǘǘŜǊ ƛǎ ƻƴ ŀǇǇŜŀƭ ŀƴŘ 
άƴƻέ ǘƻ ǘƘŜ ŎǊƛƳƛƴŀƭ ŎŀǎŜ ǇǊƻŎŜŜŘƛƴƎΦ  ¢ƘŜ ǘǊƛŀƭ ŎƻǳǊǘ ƭŀŎƪǎ ƧǳǊƛǎŘƛŎǘƛƻƴ ƛƴ ǘƘŜ ƭŀǘǘŜǊ ǎƛǘǳŀǘƛƻƴΦ  ! 
simple motion to dismiss appeal would remedy the situation.  People v. Elsholtz,  136 Ill.App.3d 
209, 210-211 (1985).  See also People v. Mutesha,  --Ill.App.3d--, 980 N.E.2d 764, 766-768, 366 
Ill.Dec. 671, 673-675 (2012). 
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III. The Initial Period of Treatment 

A. Applicability: The Initial Period of Treatment applies to those defendants who:  
 
¶ Have been found unfit with a substantial probability, if provided with a course of 

treatment, of attaining fitness within 1 year 725 ILCS 5/104-16(d)   

¶ Have been found unfit, but the trier of fact is unable to determine if there is a substantial 
probability, if provided with a course of treatment, that the defendant will attaining fitness 
within 1 year 725 ILCS 5/104-16(d) 
 

The discussion in this section begins at the moment the original finding of unfitness has been 
made by the judge or the jury. 

This section is not applicable to defendants who:  

¶ IŀǾŜ ōŜŜƴ ŦƻǳƴŘ άǳƴŦƛǘ ǿƛǘƘ ƴƻ ǎǳōǎǘŀƴǘƛŀƭ ǇǊƻōŀōƛƭƛǘȅΣ ƛŦ ǇǊƻǾƛŘŜŘ ǿƛǘƘ ŀ ŎƻǳǊǎŜ ƻŦ 
ǘǊŜŀǘƳŜƴǘΣ ƻŦ ŀǘǘŀƛƴƛƴƎ ŦƛǘƴŜǎǎ ǿƛǘƘƛƴ м ȅŜŀǊΦέ  ¢ƘƻǎŜ ŘŜŦŜƴŘŀƴǘǎ Ŧŀƭƭ ǳƴŘŜǊ ǘƘŜ 9ȄǘŜƴŘŜŘ 
Period of Treatment procedural rules 725 ILCS 5/104-16(d)  [See Section IV of this Fitness 
portion of the Forensic Handbook: The Extended Period of Treatment and Other Options.]  

¶ Were found unfit with a substantial probability of attaining fitness within 1 year but who, 
in fact, end the year without attaining fitness.  These defendants will then fall under the 
Extended Period of Treatment 725 ILCS 5/104-16(d)  [See Section IV of this Fitness portion 
of the Forensic Handbook: The Extended Period of Treatment and Other Options.] 

 
B.  The initial order for treatment:  At the conclusion of the fitness hearing in which the defendant 
was found unfit with a substantial probability, if provided with a course of treatment, of attaining 
fitness within 1 year, the Court shall order the defendant to undergo treatment for the purpose of 
rendering him or her fit.  725 ILCS 5/104-16(d).   

1. Duration of treatment: The Initial Period of Treatment is never longer than 1 year from 
the date of the original finding of unfitness. 725 ILCS 5/104-23(b).   

Also see 725/ ILCS 5/104-17 (e) - For a defendant charged with a felony, the period of time 
shall be one year. For a defendant charged with a misdemeanor, the period of time shall be 
no longer than the sentence if convicted of the most serious offense. 

2. Least form of physically restrictive treatment:  If the defendant is eligible to be or has 
been released on bail or on his or her own recognizance, the Court shall select the least 
physically restrictive form of treatment therapeutically appropriate and consistent with the 
treatment plan. 725 ILCS 5/104-17(a).  Treatment during the Initial Period of Treatment is 
either on an inpatient or outpatient basis.  725 ILCS 5/104-17(a,b,c). 

3.  If a mental condition: If the basis for the finding of unfitness is a mental condition, the 
Court may order the defendant placed for treatment in the custody of DHS or any other 
appropriate public or private mental health facility or treatment program which has agreed 
to provide treatment to the defendant.    The placement may be ordered either on an 
inpatient or an outpatient basis.  725 ILCS 5/104-17(b).   
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If the placement is with DHS as an inpatient, then the defendant shall be placed in a secure 
setting unless the Court determines that there are compelling reasons why such placement 
is not necessary.  During the period required by DHS to determine the appropriate 
placement within DHS, a defendant shall remain in jail.  Upon completion of the placement 
process, the sheriff shall be notified and shall transport the defendant to the designated 
facility.  725 ILCS 5/104-17(b).   

a. Problems with DHS placing unfit defendants for treatment: In some parts of the 
State, delays have occurred between (1) the time the defendant is found unfit and 
ordered placed with DHS for treatment and (2) the time DHS actually places the 
defendant for treatment.  In some instances, the delay was reportedly as much as a 
couple of months. 

DHS has a statutory duty to file its first report within 30 days of the entry of the 
order for treatment.  725 ILCS 5/104-17(e). The first 90-Day Hearing is, as the term 
implies, within 90 days of the order for treatment.  725 ILCS 5/104-20.   DHS has a 
statutory duty to file a progress report 7 days prior to that hearing.  725 ILCS 5/104-
18(a)(1).  If a defendant is not placed promptly by DHS, DHS cannot comply with its 
statutory duties and the scheduling scheme of the Fitness Statutes is significantly 
ǘƘǿŀǊǘŜŘΦ  tŜǊƘŀǇǎ ƳƻǊŜ ƛƳǇƻǊǘŀƴǘƭȅΣ ŀ ŘŜŦŜƴŘŀƴǘΩǎ ǘǊŜŀǘƳŜƴǘ has been delayed. 

In some locales, the delays have been recently reduced as the result of the filing 
civil contempt petitions against the Director for Forensic Services in the Illinois 
Department of Human Services.  While rules to show cause have sometimes issued, 
matters reportedly have settled before the contempt hearing. 

Efforts have begun to formulate procedures and policies to reduce delays.  Publicity 
of these joint efforts should be forthcoming in 2014.   

b.  Location status for a defendant released on bond awaiting placement: The 
Fitness Statutes do not specifically address the before-admitted-for-treatment 
status of a defendant out on bond whom the Court finds unfit, remands to DHS as 
an inpatient, and orders to be placed in a secure setting.  The unaddressed matter is 
where the released-on-bond defendant is physically to be while awaiting admission.   

Until there is further clarification from the statutes or case law, during the period 
required by DHS to determine the appropriate placement within DHS, it seems that 
the Court has the discretion to:  

¶ Allow the defendant to continue to be released on bond, with 
appropriate bond conditions, such as cooperating with DHS, or  

¶ Ordering the defendant held in jail while DHS makes its placement 
determination   
 

The rationale for the discretion to order the released-on-bail defendant held in jail 
while awaiting placement is that the statute specifically states that, for a defendant 
ŀƭǊŜŀŘȅ ƛƴ ƧŀƛƭΣ άǘƘŜ ŘŜŦŜƴŘŀƴǘ ǎƘŀƭƭ ǊŜƳŀƛƴ ƛƴ ƧŀƛƭΦέ  тнр L[/{ рκмлп-17(b). There is 
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no indication in the statute that a jailed defendant is allowed at this point to post 
bail.  It follows that a defendant released on bond is also subject to the same hold in 
jail, in the interest of protecting the public and protecting the defendant. 

The problem with the rationale is that at the time the statute was enacted, holds 
were generally a matter of a few days and, at times, just a matter of hours.  There 
may be due process implications now that holds are often much, much longer. 

4.  If a physical condition: If the basis for the finding of unfitness is a physical condition, the 
Court may order the defendant placed under the supervision of DHS in a suitable 
treatment facility or program or under the supervision of any other appropriate public or 
private mental health facility or treatment program which has agreed to provide treatment 
to the defendant.    The placement may be ordered either on an inpatient or an outpatient 
basis.  725 ILCS 5/104-17(c).   

5.  Additional contents of the written order: Besides the finding of unfitness and the 
treatment provisions, the written order usually contains terms requiring the filing of 
reports and the setting of the next hearing, as discussed below.  The statute requires the 
clerk of the Court to transmit to DHS or other treatment provider the following (and the 
Court order sometimes recites that requirement): 

(1) a certified copy of the order to undergo treatment;  

(2) the county and municipality in which the offense was committed;  

(3) the county and municipality in which the arrest took place;  

(4) a copy of the arrest report, criminal charges, arrest record, jail record, and the 
report prepared under Section 104-15 (the fitness evaluation); and 

(5) all additional matters which the court directs the clerk to transmit. 

  725 ILCS 5/104-17(d). 

C. Immediate duty of DHS of notification to the Court: Upon completion of the placement 
processΣ ƛŦ 5I{ άŘŜǘŜǊƳƛƴŜǎ ǘƘŀǘ ǘƘŜ ŘŜŦŜƴŘŀƴǘ ƛǎ ŎǳǊǊŜƴǘƭȅ Ŧƛǘ ǘƻ ǎǘŀƴŘ ǘǊƛŀƭΣ ƛǘ ǎƘŀƭƭ ƛƳƳŜŘƛŀǘŜƭȅ 
notify the court and shall submit a written report in 7 dŀȅǎΦέ  тнр L[/{ рκмлп-17(a). 

D. Reports during the Initial Period of Treatment 
1.  30-Day Report per 725 ILCS 5/104-17(e):  

a. Names of the report: This report ƛǎ ŎƻƳƳƻƴƭȅ ŎŀƭƭŜŘ ŀ άол-Day Report, as well as 
ŀƴ ά!ŘƳƛǎǎƛƻƴ wŜǇƻǊǘΣέ ŀ άмтόŜύ wŜǇƻǊǘΣέ ƻǊ ŀ ά¢ǊŜŀǘƳŜƴǘ tƭŀƴΦ  !ŎǘǳŀƭƭȅΣ ŀŎŎƻǊŘƛƴƎ 
to the statute, a Treatment Plan is filed with a 30-Day Report. 

b. Due date for the report:  

¶ 30 days: Filing is to be within 30 days of entry of an order to undergo 
treatment 
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¶ 7 days: Along with the statutory requirement that DHS is to 
immediately notify the Court if it determines that the defendant is 
currently fit to stand trial, there is also a duty to submit the report 
within 7 days of that notification   
 

c. Only report not associated with a hearing: All other reports in the Fitness 
Statute, including the Fitness Exam Report (725 ILCS 5/104-15) and Progress 
Reports (725 ILCS 5/104-18), are statutorily followed by a prompt hearing.   
Ordinarily after a 30-Day Report is filed, the next hearing is a 90-Day Hearing by 
which time another report would have been filed, that is, a Progress Report. 725 
ILCS 5/104-18.  Both reports can then be considered. 

On the other hand, if DHS makes either a determination that the defendant has 
been restored to fitness or will not be restored to fitness in a year, the 30-Day 
Report may well be the only report on file because of the prompt hearing 
requirement.  725 ILCS 5/104-20(a).  It could also be used at the hearing that 
promptly follows the original Fitness Hearing when there was an inability to 
determine if there is a substantial probability, if provided with a course of 
treatment, that the defendant will attaining fitness within 1 year 725 ILCS 5/104-
16(d) 

d. Contents: The person supervising the defendant's treatment shall file with the 
Court, the State, and the defense a report:  

¶ Assessing the facility's or program's capacity to provide appropriate treatment 
for the defendant, and  

¶ Indicating an opinion as to the probability of the defendant's attaining fitness 
within a period of one year from the date of the finding of unfitness  

¶ If the report indicates that there is a substantial probability that the defendant 
will attain fitness within the time period, the treatment supervisor shall also file 
a treatment plan which shall include: 
 

 (1)  A diagnosis of the defendant's disability; 

(2) A description of treatment goals with respect to 
rendering the defendant fit, a specification of the proposed 
treatment modalities, and an estimated timetable for 
attainment of the goals; 

(3) An identification of the person in charge of supervising 
the defendant's treatment.  725 ILCS 5/104-17(e) 

e. Recommendation upon receipt of a 30-Day Report: When the Court, the State, 
and the Defense receive the 30-Day Report, the next regularly scheduled hearing is 
not until the first 90-Day Hearing, which presumably would not be for another 60 
days (if the 30-Day Report was filed in timely fashion).  Nonetheless, the Court, the 
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State, and the Defense should immediately review the 30-Day Report to see if the 
accelerated hearing provision has been triggered by the contents of the report.  
(See Section III(F) of the Fitness portion of this Forensic Handbook: Accelerated 
hearing provision.)   

Acceleration is required if the report contains an opinion that the defendant has 
attained fitness or that there is no substantial probability that, even if provided with 
a course of treatment, the defendant will attain fitness within a year of the date of 
the original finding of unfitness. 

2.  Progress Reports: During the Initial Period of Treatment, the treatment supervisor shall 
submit a written report, that is a Progress Report, to the Court, the State, and the Defense.  
725 ILCS 5/104-18. 

a. Due date for the Reports: Progress Reports are to be filed: 

(1) At least 7 days prior to the date for any hearing on the issue of 
the defendant's fitness; 

(2) Whenever the treatment supervisor believes that the defendant 
has attained fitness; 

(3) Whenever the treatment supervisor believes that there is not a 
substantial probability that the defendant will attain fitness, with 
treatment, within one year from the date of the original finding of 
unfitness.  725 ILCS 5/104-18(a). 

b. Contents: The progress report shall contain: 

(1) The clinical findings of the treatment supervisor and the facts 
upon which the findings are based; 

(2) The opinion of the treatment supervisor as to whether the 
defendant has attained fitness or as to whether the defendant is 
making progress, under treatment, toward attaining fitness within 
one year from the date of the original finding of unfitness; 

(3) If the defendant is receiving medication, information from the 
prescribing physician indicating the type, the dosage and the effect 
of the medication on the defendant's appearance, actions and 
demeanor.  725 ILCS 5/104-18(b) 

c. Recommendation upon receipt of a Progress Report: Just as with the 30-Day 
Report, the Court, the State, and the Defense should immediately review the 
Progress Report to see if the accelerated hearing provision has been triggered by 
the contents of the report.  But if the hearing is scheduled within 14 days, the 
matter is moot as long as the hearing is not continued.  (See Section III(F) of the 
Fitness portion of this Forensic Handbook: Accelerated hearing provision.)   
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E.  Hearing and procedure if unable to determine if will be fit within 1 year: The Initial Period of 
Treatment provisions also apply to those defendants found unfit at the original Fitness Trial but 
the trier of fact was unable to determine if there is a substantial probability, if provided with a 
course of treatment, of attaining fitness within 1 year 725 ILCS 5/104-16(d).   

1.  Order: As with a defendant expected to attain fitness within one year, the Court shall 
order the defendant to undergo treatment for the purpose of rendering him or her fit.  725 
ILCS 5/104-16(d).  The contents of the order are substantially the same as for a defendant 
expected to attain fitness within one year.   

2.  Prompt hearing: If the trier of fact at the fitness hearing is unable to determine if there 
is a substantial probability that the defendant, if provided with a course of treatment, will 
attain fitness ǿƛǘƘƛƴ ƻƴŜ ȅŜŀǊΣ ǘƘŜƴ ǘƘŜ /ƻǳǊǘ ǎƘƻǳƭŘ άŀǎ ǎƻƻƴ ŀǎ ǇƻǎǎƛōƭŜ ŦƻƭƭƻǿƛƴƎ ǘƘŜ 
receipt of the [30-5ŀȅϐ ǊŜǇƻǊǘέ conduct a hearing to make that determination.  725 ILCS 
5/104-16(d).   

3. Waiver of hearing: The statute provides that this hearing to determine whether fitness is 
expected within one year may be waived by the defense.  725 ILCS 5/104-16(d).   See 
Section I(C) of the Fitness portion of this Forensic Handbook: Waiver of hearings regarding 
the recommendation that this hearing not be waived and, instead, that the Court and 
counsel consider an abbreviated hearing instead. 

4. Conduct of the hearing: In practice, this hearing often consists of the trial court 
accepting a stipulation to the admission of the report(s), that the author of the report(s) is 
an expert, that the expert would testify in accordance with the information in the report(s).  
The possible findings at that hearing are the same that could have been made at the 
original Fitness Trial: 

a. Finding that the defendant will become fit within 1 year: If the determination at 
the hearing is that the defendant, if provided with a course of treatment, will attain 
fitness with one year, the fitness procedure continues to be governed by the Fitness 
Statutes that apply to the Initial Period of Treatment.  The Court should order that 
treatment continue, subject to any modifications the Court deems appropriate.   

The first 90-Day Hearing should be set, with the ninety day date calculated from 
date of the original finding of unfitness.  The Court should not set the first 90-Day 
Hearing ninety days from the date of this hearing (that resolved whether fitness 
was expected within one year) because DHS and other treatment providers file 
their periodic reports on a ninety day schedule that starts from the original finding 
of unfitness (or possibly from the original date of admission to their program). 

b. Finding that the defendant will not become fit within 1 year: If the 
determination at the hearing is that there is not a substantial probability that the 
defendant, if provided with a course of treatment, will attain fitness within one 
year, the fitness procedure is then governed by the Fitness Statutes that apply to 
the Extended Period of Treatment.  [See Section IV of this Fitness portion of the 
Forensic Handbook: The Extended Period of Treatment and Other Options.]     
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Succinctly stated, the next step at this point is for the State to choose (1) to dismiss 
the charge with prejudice, (2) to ask for a Discharge Hearing, or (3) to ask the Court 
to remand the defendant to DHS for an attempt at civil commitment.  725 ILCS 
5/104-23(b). 

F.  90-Day Hearings: During the Initial Period of Treatment, as well as during the Extended Period 
of Treatment, 90-Day Hearings are held within every ninety days of an order to undergo or 
continue treatment.  The 90-Day Hearing ƛǎ ǘƻ άǊŜŜȄŀƳƛƴŜ ǘƘŜ ƛǎǎǳŜ ƻŦ ŘŜŦŜƴŘŀƴǘΩǎ ŦƛǘƴŜǎǎέ ŀƴŘ ǘƻ 
consider continuing or modifying treatment.  725 ILCS 5/104-20.   

The Court, sitting without a jury, shall conduct the 90-Day Hearing. 725 ILCS 5/104-20(a). 

In the Fitness portion of this Forensic Handbook, see the following sections all relevant to 90-Day 
Hearings: Section I(B): Presence of the defendant at hearings; Section I(C): Waiver of Hearings, and 
Section I(E):  No stipulations to fitness or the lack of fitness. 

The Court will consider, at a minimum, any filed report by the treatment supervisor.  If the report 
has not been filed, the Court should grant a short continuance for the State or Defense  to contact 
the treatment supervisor to immediately file the report.  At the first 90-Day Hearing, the Court, the 
State, and the Defense will have already received the 30-Day Report, filed within the first 30 days, 
and the first Progress Report, usually filed 7 days prior to the 90-Day Hearing.  Thereafter at the 
90-Day Hearings, the Court, the State, and the Defense will have received a Progress Report, which 
is to be filed 7 days prior to the hearing.  725 ILCS 5/104-15 and 5/104-18. 

In practice, 90-Day Hearings are usually short and uncontested.  The Court should receive any 
offered evidence in addition to the Progress Report. 

The Court shall determine whether the defendant is fit to stand trial, to plead or to be sentenced.  
725 ILCS 5/104-20(a). 

While it is always a good idea for the Court to state at 90-Day Hearings any basis in addition to the 
report in reaching its determination as to continuing unfitness of the defendant, such a finding is 
expressly required at a restoration hearing, that is, at a hearing the Court finds the defendant has 
ōŜŜƴ ǊŜǎǘƻǊŜŘ ǘƻ ŦƛǘƴŜǎǎΦ  ά²ƘŜƴ ŀ ŘŜŦŜƴŘŀƴǘ Ƙŀǎ ǇǊŜǾƛƻǳǎƭȅ ōŜŜƴ ŦƻǳƴŘ ǳƴŦƛǘΣ ŀ ŦƛƴŘƛƴƎ ƻŦ 
restored fitness must be based not only upon a stipulation to the conclusion of psychiatric reports, 
but upon an affirmative exercise of the court's discretion to determine the defendant's mental 
ǎǘŀǘŜΦέ  People v. Esang, 396 Ill.App.3d 833, 839 (2009) 

For defendants in the Initial Period of Treatment and if the Court determines that the defendant 
remains unfit, the Court shall determine whether the defendant is making progress under 
treatment toward attainment of fitness within one year from the date of the original finding of 
unfitness.  725 ILCS 5/104-20(a)(2).  (For defendants in the Extended Period of Treatment, courts 
sometimes make this same finding as to progress, but it has less legal significance.  See Section 
IV(C)(1)(h)(ii)(I): wŜŦŜǊŜƴŎŜǎ ǘƻ άƴƻǘ ǇǊƻƎǊŜǎǎƛƴƎΦέύ 

Possible findings and resulting orders at a 90-Day Hearing during the Initial Period of Treatment: 
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1.  Finding of fit: If at the 90-Day Hearing the Court finds the defendant to be fit, the Court 
shall set the matter for trial or other hearing; provided that if the defendant is in need of 
continued care or treatment and the supervisor of the defendant's treatment agrees to 
continue to provide it, the Court may enter any order it deems appropriate for the 
continued care or treatment of the defendant by the facility or program pending the 
conclusion of the criminal proceedings.  725 ILCS 5/104-20(b). 

A finding of fitness includes proceeding in cases where the defendant is developmentally or 
physically disabled ǇǳǊǎǳŀƴǘ ǘƻ ǘƘŜ ǎǘŀǘǳǘŜ ƻƴ ά¢Ǌƛŀƭ ǿƛǘƘ ǎǇŜŎƛŀƭ ǇǊƻǾƛǎƛƻƴǎ ŀƴŘ ŀǎǎƛǎǘŀƴŎŜέ 
and where special provisions or assistance will render the defendant fit.  725 ILCS 5/104-
22. 

2.  Finding of unfit and progressing: If at the 90-Day Hearing the Court finds that a 
defendant in the Initial Period of Treatment:  

¶ Is still unfit but that he or she is making progress toward attaining fitness 
within one year from the date of the original finding of unfitness and   

¶ The one year Initial Period of Treatment has not ended 
 
Then the Court may continue or modify its current treatment order.  725 ILCS 5/104-20(c).   

The Court should also set a date for the next 90-Day Hearing. 

3.  Finding of unfit and not progressing: If at the 90-Day Hearing the Court finds that a 
defendant in the Initial Period of Treatment remains unfit and that he or she is not making 
progress toward attaining fitness in that there is not a substantial probability that the 
defendant will attain fitness within one year from the date of the original finding of 
unfitness, the Court shall proceed according to the procedural Fitness Statutes that govern 
the Extended Period of Treatment.  725 ILCS 5/104-20(d), 725 ILCS 5/104-23(b).   [See 
Section IV of this Fitness portion of the Forensic Handbook: The Extended Period of 
Treatment and Other Options.] 

4.  Finding of unfit at the end of the Initial Period of Treatment: At the end of the one year 
Initial Period of Treatment, if the Court finds the defendant still unfit and that no special 
ǇǊƻǾƛǎƛƻƴǎ ƻǊ ŀǎǎƛǎǘŀƴŎŜ Ŏŀƴ ŎƻƳǇŜƴǎŀǘŜ ŦƻǊ ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ŘƛǎŀōƛƭƛǘƛŜǎ ŀƴŘ ǊŜƴŘŜǊ ǘƘŜ 
defendant fit, the Court shall proceed according to the procedural statutes that govern the 
extended period of treatment.  725 ILCS 5/104-20(b).  [See Section IV of this Fitness portion 
of the Forensic Handbook: The Extended Period of Treatment and Other Options.] 

G.  Accelerated hearing provision: In addition to the regularly scheduled 90-Day Hearings in any of 
the treatment periods, a hearing must commence within 14 days of the receipt of a 30-Day Report 
or a Progress Report (or a Treatment Plan) that states the treatment supervisor believes that the 
defendant has attained fitness or that in the Initial Period of Treatment states there is not a 
substantial probability that the defendant will attain fitness, with treatment, within one year from 
the date of the original finding of unfitness.  725 ILCS 5/104-20(a), 725 ILCS 5/104-18(a)(2) and (3). 
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Of course, if any of the reports triggers the acceleration provision of the UST statute but the 
hearing is already set within the next 14 days, the matter is moot, except to the extent that 
continuances should be avoided. 

The 14-day deadline for an accelerated hearing may be continued for good cause.  725 ILCS 5/104-
20(a). 

A statutory amendment provides where DHS determines during the placement process that an 
unfit defendant has already become it, DHS must file a written report within 7 days.  725 ILCS 
5/104-17(b).  The amendment does not appear to affect the 14-day deadline from the date of 
receipt of the report to the date of accelerated hearing.  725 ILCS 5/104-20(a). 

1. Inapplicability to g(2) treatment: The statute does not specifically state this 14-day rule 
applies to the g(2) Period of Treatment.  There is no statutory or case law requirement that 
a prompt hearing (or a hearing at any time) be held to consider restoration, 
notwithstanding the report opining the g(2) defendant has been restored to fitness.  725 
ILCS 5/104-20(a), People v. Olsson, --Ill.App.3d--,  979 N.E.2d 982, 990-991, 366 Ill.Dec. 181, 
190 (2012).    A hearing to consider fitness should be set upon motion of the State or 
5ŜŦŜƴǎŜ ƻǊ ƻƴ ǘƘŜ /ƻǳǊǘΩǎ ƻǿƴ ƳƻǘƛƻƴΦ   

Of course, if any of the reports triggers the acceleration provision of the UST statute but the 
hearing is already set within the next 14 days, the matter is moot, except to the extent that 
continuances should be avoided. 

The 14-day deadline for an accelerated hearing may be continued for good cause.  725 ILCS 5/104-
20(a). 

A statutory amendment provides where DHS determines during the placement process that an 
unfit defendant has already become fit, DHS must file a written report within 7 days.  725 ILCS 
5/104-17(b).  The amendment does not appear to affect the 14-day deadline from the date of 
receipt of the report to the date of accelerated hearing.  725 ILCS 5/104-20(a). 
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IV. The Extended Period of Treatment And Other Options 

A.  Scope: This section covers options and procedures for an unfit defendant for whom: 

1. The Court or jury has determined that there is not a substantial probability that the defendant will 

attain fitness within one year from the date of the original finding of unfitness 

 

a. This determination may be made contemporaneously with or soon after the initial finding of 
unfitness by the Court or jury. 725 ILCS 5/104-16(d) 
 

b. This determination may be made by the Court at some point subsequent to the initial 
finding of unfitness during the Initial Period of Treatment (that never exceeds one year), 
most commonly at a 90-Day Hearing. 725 ILCS 5/104-20(d) 

 
2. Regardless if previous findings of the Court or jury have been that there is a substantial probability 
that the defendant will attain fitness within one year from the date of the original finding of unfitness, 

that year has come to an end and the Court finds the defendant remains unfit and for whom no special 

ǇǊƻǾƛǎƛƻƴǎ ƻǊ ŀǎǎƛǎǘŀƴŎŜ Ŏŀƴ ŎƻƳǇŜƴǎŀǘŜ ŦƻǊ ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ŘƛǎŀōƛƭƛǘƛŜǎ ŀƴŘ ǊŜƴŘŜǊ ǘƘŜ ŘŜŦŜƴŘŀƴǘ ŦƛǘΦ  

725 ILCS 5/104-23(b). 

 
At this point in the fitness procedure, there are three options, all of which are discussed in more 
detail below: 

(1) /ƻƴǘƛƴǳŜΣ ƳƻŘƛŦȅΣ ƻǊ ŜƴǘŜǊ ŀƴŜǿ ŀ ǘǊŜŀǘƳŜƴǘ ƻǊŘŜǊ ŀƴŘ ƎǊŀƴǘ ǘƘŜ {ǘŀǘŜΩǎ ƻǊ 
5ŜŦŜƴǎŜΩǎ Ƴƻǘƛƻƴ ǘƻ ǎŜǘ ǘƘŜ ƳŀǘǘŜǊ ŦƻǊ ŀ 5ƛǎŎƘŀǊƎŜ IŜŀǊƛƴƎ, unless there has 
already been a Discharge Hearing or its equivalent. 725 ILCS 5/104-23(a) and (b)(1) 

(2) DǊŀƴǘ ǘƘŜ {ǘŀǘŜΩǎ Ƴƻǘƛƻƴ ǘƻ ǊŜƭŜŀǎŜ ǘƘŜ ŘŜŦŜƴŘŀƴǘ ŦǊƻƳ ŎǳǎǘƻŘȅ and to dismiss the 
case with prejudice. 725 ILCS 5/104-23(b)(2) 

(3) Grant the StateΩǎ Ƴƻǘƛƻƴ ǘƻ ǊŜƳŀƴŘ ǘƘŜ ŘŜŦŜƴŘŀƴǘ ǘƻ 5I{ ŦƻǊ ŀ ŎƛǾƛƭ ŎƻƳƳƛǘƳŜƴǘ 
hearing. 725 ILCS 5/104-23(b)(3)  

 
B.  Options for the Defense at end of Initial Period of Treatment (or earlier): Upon the conclusion 
of the Initial Period of Treatment or earlier if the Court or a jury finds that there is not a substantial 
probability that the defendant will attain fitness within one year from the date of the original 
ŦƛƴŘƛƴƎ ƻŦ ǳƴŦƛǘƴŜǎǎΣ ά! ŘŜŦŜƴŘŀƴǘ ƻǊ ǘƘŜ ŀǘǘƻǊƴŜȅ for the defendant may move for a discharge 
ƘŜŀǊƛƴƎΦέ  The Discharge Hearing shall be held within 120 days of the filing of a motion for a 
Discharge Hearing, unless the delay is occasioned by the defendant.  725 ILCS 5/104-23(a).   

If the defendant demands a Discharge Hearing and the State opts for a different option (see the 
next Section), the State probably prevails because, if for no other reason, the other choices both 
contemplate forms of dismissal.  725 ILCS 5/104-23(b)(2) and (b)(3).   

The Defense  also has the option of not requesting a Discharge Hearing and awaiting ǘƘŜ {ǘŀǘŜΩǎ 
choice of options. 

C.  Options for the State at end of Initial Period of Treatment (or earlier): Upon the conclusion of 
the Initial Period of Treatment or earlier if the Court or a jury finds that there is not a substantial 
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probability that the defendant will attain fitness within one year from the date of the original 
finding of unfitness, the State must request the Court: 

(1) To set the matter for a Discharge Hearing, unless one was already held upon the 
ŘŜŦŜƴŘŀƴǘΩǎ ǊŜǉǳŜǎǘ όтнр L[/{ рκмлп-23(b)(1)) or its functional equivalent was already held 
(Note: as discussed below, this also includes continuing, modifying, or entering anew a 
treatment order) or 

(2) To release the defendant from custody and dismiss charges with prejudice, 725 ILCS 
5/104-23(b)(2), or, 

(3) To remand the defendant to DHS and order a civil commitment hearing pursuant to the 
provisions of the Mental Health and Developmental Disabilities Code (MHDDC), 405 ILCS 
5/1-100 et seq. 725 ILCS 5/104-23(b)(3).   

1.  Discharge Hearing option: For a defendant who remains unfit at the end of the Initial 
Period of Treatment or for a defendant with no substantial probability, with treatment, of 
attaining fitness within one year of the original finding ƻŦ ǳƴŦƛǘƴŜǎǎΣ ǘƘŜ {ǘŀǘŜΩǎ ŦƛǊǎǘ ƻǇǘƛƻƴ 
is to request the Court to set the matter for a Discharge Hearing.  725 ILCS 5/104-23(b)(1).  
It is only this option that can trigger entry into the Extended Period of Treatment. 

! άŘƛǎŎƘŀǊƎŜ ƘŜŀǊƛƴƎέ ƛǎ ŀƭǎƻ ƪƴƻǿƴ ŀǎ ŀƴ άƛƴƴƻŎŜƴǘ ƻƴƭȅ ƘŜŀǊƛƴƎΣέ ŀƴ άƛƴƴƻŎŜƴŎŜ ƻƴƭȅ 
ƘŜŀǊƛƴƎΣέ ŀƴŘ ŀ άƴƻǘ ƴƻǘ-guilty ƘŜŀǊƛƴƎΦέ  ¢ƘŜ ŎƻƴŎŜǇǘ άŀƭƭƻǿǎ ŀƴ ǳƴŦƛǘ ŘŜŦŜƴŘŀƴǘ ƻǊ Ƙƛǎ 
attorney ǘƻ ǘŜǎǘ ǘƘŜ ǎǳŦŦƛŎƛŜƴŎȅ ƻŦ ǘƘŜ {ǘŀǘŜΩǎ ŜǾƛŘŜƴŎŜ of the crime with which the 
ŘŜŦŜƴŘŀƴǘ ƛǎ ŎƘŀǊƎŜŘΦέ  People v. Lang, 113 Ill. 2d 407, 445-446 (1986).    

A Discharge Hearing is not a criminal prosecution.  People v. Waid  221 Ill.2d 464, 470 
(2006).  A Discharge Hearing under section 104ςнр ƛǎ ŀƴ άƛƴƴƻŎŜƴŎŜ ƻƴƭȅέ ƘŜŀǊƛƴƎΣ ǘhat is 
to say, a proceeding to determine only whether to enter a judgment of acquittal, not to 
make a determination of guilt. Waid, 221 Ill. 2d at 470; People v. Rink, 97 Ill.2d 533, 543, 
(1983).  The question of guilt is to be deferred until the defendant is fit to stand trial.  
Waid, 221 Ill. 2d at 471; Rink, 97 Ill.2d at 543. 

Failure of the State to prove the defendant guilty beyond a reasonable doubt results in the 
ŘŜŦŜƴŘŀƴǘΩǎ ŀŎǉǳƛǘǘŀƭ of the crime.  725 ILCS 5/104-25(b).  If the State sustains its burden of 
proof, the defendant may be remanded for further treatment for an extended period.  
People v. Lang, 113 Ill. 2d at 445-446.  Depending on the felony charge, the maximum 
extended period of treatment is 15 months, 2 years, or 5 years.  725 ILCS 5/104-25(d).  As 
explained below, an accused misdemeanant may be ordered into the Extended Period of 
Treatment, but the original initial period of treatment cannot be lengthened or extended.  
(See tŀǊΦ άƭέ ŀǎ ƛƴ ά[έ ōŜƭƻǿΦύ 

a.  Mootness of a Discharge Hearing: In deciding upon its options, if the State opts 
for the Discharge Hearing and if there has already been a bench or jury trial on the 
underlying charge, there is authority for the proposition that actually holding the 
Discharge Hearing is unnecessary.  Due process rights have been already been 
satisfied.  Lang, 113 Ill. 2d at 446.   
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This most commonly occurs if a bona fide doubt as to fitness arises after the 
ŘŜŦŜƴŘŀƴǘΩǎ ǘǊƛŀƭ ōǳǘ ōŜŦƻǊŜ ǎŜƴǘŜƴŎƛƴƎ.  If the State has selected this discharge 
option and trial has already occurred, the Court may remand the defendant for 
treatment with the entry of an order for an Extended Period of Treatment, as 
discussed below. 

b. Order treatment while awaiting a Discharge Hearing:  

On its face, the Fitness Statutes appear to make no provision for any treatment for 
a defendant found at the fitness trial as (1) unfit and (2) with no substantial 
probability of attaining fitness within one year, until a Discharge Hearing results in a 
άƴƻǘ ƴƻǘ-Ǝǳƛƭǘȅέ ŦƛƴŘƛƴƎΦ  ¢Ƙƛǎ ƛǎ ƻŘŘΣ ŜǎǇŜŎƛŀƭƭȅ ƛƴ ƭƛƎƘǘ ƻŦ ǘƘŜ мнл Řŀȅǎ ŀƭƭƻǿŜŘ ǘƻ 
hold the Discharge Hearing, which would delay treatment.  725 ILCS 5/104-23(a).   

A defendant found at the initial Fitness Hearing as having no substantial probability 
of attaining fitness within one year from the date of the original finding of unfitness 
is an unfit defendant with serious mental or physical issues and presumably an unfit 
defendant most in need of treatment.  There is strong implicit authority to order 
treatment immediately as the defendant awaits a Discharge Hearing based on:  

¶ The theme in the Fitness Statutes to provide prompt and continual 
treatment as evidenced by the provision for interim treatment if the 
trier-of-fact at the initial Fitness Hearing is unable to determine if there 
is a substantial probability that the defendant, if provided with a course 
of treatment, will attain fitness within one year. 725 ILCS 5/104-16(d).  

¶ The overall intent of the Fitness Statutes to provide prompt and 
continual treatment for the purpose of rendering a defendant fit as 
evidenced by several deadlines in the statutes, and  

¶ The first reference to treatment for a defendant in this situation is 
ǘŜǊƳŜŘ ŀǎ άfurther ǘǊŜŀǘƳŜƴǘΦέ  όтнр L[/{ рκмлп-23(a), emphasis added.) 
Treatment is assumed by that language and, in fact, treatment usually 
would have begun during the Initial Period of Treatment, has there been 
an Initial Period.  
 

While the Fitness Statutes provide for application of certain rules and procedures 
during an Extended Period of Treatment that may be immediately applicable for the 
more seriously mentally or physically impaired defendants at the moment of the 
initial determination of unfitness, the actual treatment for the impairment is 
ƛƴǘŜƴŘŜŘ ǘƻ ōŜ ǘƘŜ ǎŀƳŜ ǘƘǊƻǳƎƘƻǳǘ ǘƘƻǎŜ ǇŜǊƛƻŘǎΣ ǿƛǘƘ ǘƘŜ ά9ȄǘŜƴŘŜŘ tŜǊƛƻŘέ 
treatment being just that, that is, treatment for a period that began with the one 
year Initial Period and continuing on through the applicable Extended Period. 
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For the minority of unfit defendants who were initially found as having no 
substantial probability of attaining fitness within one year, the Court should 
immediately enter the first treatment order as the case awaits a Discharge Hearing. 

c. Duty to hear pending motions before the Discharge Hearing: While there may 
be some discretion during the Initial Period of Treatment for the Court to decline to 
ƘŜŀǊ ŀƴŘ ǊǳƭŜ ƻƴ ŀƴȅ ǇǊŜǘǊƛŀƭ Ƴƻǘƛƻƴǎ ƻǊ Ƴƻǘƛƻƴǎ ǿƘŜǊŜ ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ǇǊŜǎŜƴŎŜ is 
not essential to a fair determination of the issues [725 ILCS 5/104-11(d)], several 
courts have held that once fitness proceedings have reached the Discharge Hearing 
stage, the court must hear motions to suppress evidence.  People v. Braggs, 302 
Ill.App.3d 602, 606 (1998); People v. Lavold, 262 Ill.App.3d 984, 1003-004 (1994) 
(McNulty, J., dissenting); People v. Fuhrman, 233 Ill.App.3d 503, 507 (1992); People 
v. Burt, 142 Ill.App.3d 833, 837 (1986).   

d. Deadline for Discharge Hearing: Within 120 days (except for delays occasioned 
by defendant), Court (not jury) shall hold a Discharge Hearing.  725 ILCS 5/104-
23(a). 

e. Evidence: The State and the defendant may introduce evidence relevant to the 
ǉǳŜǎǘƛƻƴ ƻŦ ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ Ǝǳƛƭǘ ƻŦ ǘƘŜ ŎǊƛƳŜ ŎƘŀǊƎŜŘΦ  ¢ƘŜ /ƻǳǊǘ Ƴŀȅ ŀŘƳƛǘ 
hearsay or affidavit evidence on secondary matters such as testimony to establish 
the chain of possession of physical evidence, laboratory reports, authentication of 
transcripts taken by official reporters, court and business records, and public 
documents.  725 ILCS 5/104-25(a). 

i. Hearsay regarding children and the disabled: Even though a Discharge 
Hearing is not a criminal trial, the State is not prohibited from asking the 
/ƻǳǊǘ ǘƻ ŀŘƳƛǘ ƘŜŀǊǎŀȅ ŜǾƛŘŜƴŎŜ ǇǳǊǎǳŀƴǘ ǘƻ ǘƘŜ ά/ŜǊǘŀƛƴ IŜŀǊǎŀȅ 
9ȄŎŜǇǘƛƻƴǎέ ǎǘŀǘǳǘŜ ǊŜƎŀǊŘƛƴƎ ŎƘƛƭŘǊŜƴ ŀƴŘ ǘƘŜ ŘƛǎŀōƭŜŘ ŀǘ тнр L[/{ рκммр-
10.  People v. Orengo, --Ill.App.3d--,   982 N.E.2d 917, 923-924, 367 Ill.Dec. 
767, 773 - 774 (2012) 

f. Presence of the defendant at a Discharge Hearing:  Because the Discharge 
Hearing determination clearly affects a substantial right of the defendant, namely, 
his or her liberty interest, a defendant should be given the opportunity to be 
present at the hearing.  While the right is not absolute, if it is not given or exercised, 
ǘƘŜ ǊŜŎƻǊŘ Ƴǳǎǘ ŎƭŜŀǊƭȅ ǎǳǇǇƻǊǘ ŀ ǾŀƭƛŘ ōŀǎƛǎ ŦƻǊ ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ŀōǎŜƴŎŜΦ  People v. 
Williams, 312 Ill. App. 3d 232, 235 (2000).  

In an appropriate case to excuse the presence of the defendant for a mental 
condition, the Court should not accept a waiver ƻŦ ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ǇǊŜǎŜƴŎŜ 
without the physicianΩǎ ŎŜǊǘƛŦƛŎŀǘŜ stating that the defendant is physically unable to 
be present and the reasons for that inability.  725 ILCS 5/104-16(c).  There is 
authority that a disruptive defendant at a Discharge Hearing may be removed from 
the courtroom. People v. Williams, 312 Ill.App.3d 232 at 235. 
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g. Judgment at the Discharge Hearing: Upon the conclusion of a Discharge Hearing, 
there are three possible judgments by the Court.  

i. Not guilty: If the evidence does not prove the defendant guilty beyond a 
reasonable doubt, the Court shall enter a judgment of acquittal.   Acquittal 
shall not prevent the State from requesting the civil courts to commit the 
defendant to the Department of Human Services under the provisions of the 
Mental Health and Developmental Disabilities Code [405 ILCS 5/1-100 et 
seq.].  725 ILCS 5/104-25(b). 

ii. Not guilty by reason of insanity: If the defendant is found not guilty by 
reason of insanity, the Court shall enter a judgment of acquittal.  The 
άtǊƻŎŜŜŘƛƴƎǎ ŀŦǘŜǊ !Ŏǉǳƛǘǘŀƭ ōȅ wŜŀǎƻƴ ƻŦ Lƴǎŀƴƛǘȅέ ŦƻǳƴŘ ŀǘ тол L[/{ рκр-2-
4 of the Unified Code of Corrections shall apply.  725 ILCS 5/104-25(c). 

ƛƛƛΦ άNot not-guiltyέΥ If the evidence is sufficient to prove the defendant 
Ǝǳƛƭǘȅ ōŜȅƻƴŘ ŀ ǊŜŀǎƻƴŀōƭŜ ŘƻǳōǘΣ ǘƘŜ /ƻǳǊǘ ŘƻŜǎ ƴƻǘ ŜƴǘŜǊ ŀ άƎǳƛƭǘȅέ 
finding or judgment.  The question of guilt is to be deferred until the 
defendant is fit to stand trial.  Waid, 221 Ill. 2d at 471; Rink, 97 Ill.2d at 543.  
Instead, the Court finds, in essence, that the ŘŜŦŜƴŘŀƴǘ ƛǎ άƴƻǘ ƴƻǘ-ƎǳƛƭǘȅΦέ 

ƘΦ 5ŜŦŜƴŘŀƴǘΩǎ ƛƳƳŜŘƛŀǘŜ ǊƛƎƘǘ ǘƻ ŀǇǇŜŀƭ άƴƻǘ ƴƻǘ-ƎǳƛƭǘȅέΥ If the Court fails to 
enter an order of acquittal, the defendant may appeal from the judgment in the 
same manner provided for an appeal from a conviction in a criminal case.  725 ILCS 
5/104-нрόŦύΦ  !ƳƻƴƎ ƻǘƘŜǊ ǊǳƭƛƴƎǎΣ ǊŜǾƛŜǿƛƴƎ ŎƻǳǊǘǎ Ƴŀȅ άǊŜǾŜǊǎŜ ǘƘŜ ǘǊƛŀƭ ŎƻǳǊǘϥǎ 
ŦƛƴŘƛƴƎ ƻŦ Ψάƴƻǘ ƴƻǘ ƎǳƛƭǘȅΩ ŀƴŘ ŀŎǉǳƛǘ ŘŜŦŜƴŘŀƴǘΦέ People v. Peterson  404 Ill.App.3d 
145, 154, 935 N.E.2d 1123, 1131 (2010) 

i. Entry of a treatment order: If the Discharge Hearing does not result in an 
acquittal of the charge, the defendant may be remanded for treatment or for 
further treatment.  725 ILCS 5/104-25(d).  The Extended Period of Treatment of an 
unfit defendant is now statutorily authorized. 

In most instances, the treatment order is a continuation or modification of either 
the last treatment order coming out of the Initial Period of Treatment or, for an 
unfit defendant at the original Fitness Trial who was found as having no substantial 
probability of attaining fitness within one year, the treatment order that was 
entered immediately upon the finding of unfitness as the case awaited the 
Discharge Hearing. 

The wording of the statute contemplates the possibility that no treatment order 
would have ever been entered until the conclusion of the Discharge Hearing, but 
such a delay could have due process violation implications and is otherwise very 
unlikely. If this is the very first treatment order, see Section III(B) in this Fitness 
portion of the Forensic Handbook: The initial order for treatment. 
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j. Contents of the order: ¢ƘŜ ŦƻǊƳ ƻŦ ǘƘŜ ŎƻǳǊǘΩǎ ǿǊƛǘǘŜƴ order for an Extended 
Period of Treatment is similar to that which would have issued or did issue for the 
Initial Period of Treatment.  The only difference concerns the term or period of 
treatment.  The order should specify the period of time the defendant is subject to 
ŜȄǘŜƴŘŜŘ ǘǊŜŀǘƳŜƴǘΦ  {ŜŜ ǇŀǊŀƎǊŀǇƘ άƪέ ōŜƭƻǿ ŦƻǊ ǎǇŜŎƛŦƛŎ ƭŜƴƎǘƘǎ ƻŦ ŜȄǘŜƴǎƛƻƴǎΦ 

Any treatment order, regardless of the Period, should contain the date and time of 
the next (or first) 90 or 180-Day Hearing. 

i. ReferenŎŜǎ ǘƻ άƴƻǘ ǇǊƻƎǊŜǎǎƛƴƎέ ŘǳǊƛƴƎ ǘƘŜ 9ȄǘŜƴŘŜŘ ŀƴŘ Ǝόнύ tŜǊƛƻŘǎΥ 
The Fitness Statutes on treatment orders, 30-Day Report, Progress Reports, 
and 90-Day Hearings make frequent references to whether the defendant is 
making progress under treatment toward attainment of fitness within one 
year from the date of the original finding of unfitness.  725 ILCS 5/104-17(e), 
104-18, 104-20.  The reasons for these references during the Initial Period of 
Treatment are clear.  Court procedure in the Initial Period of Treatment is 
dependent upon how the defendant is progressing.   

In the Extended Period of Treatment and the g(2) period of treatment, the 
reasons for these references are less apparent and legally irrelevant.  
Nonetheless, the practice during the Extended Period of Treatment is that 
orders, reports, and findings often continue to include references to 
whether the defendant is expected to attain fitness within one year.  The 
information or finding is sometimes used as an indicator whether the 
defendant is moving toward attaining fitness. 

In practice, some preparers of reports are aware of this statute and 
accommodate for it.  Instead of offering an opinion in the Progress Report as 
to whether the defendant will attain fitness within one year, they offer an 
opinion as to whether the defendant is expected to attain fitness within the 
Extended Period of Treatment. That opinion, too, is largely informational 
only. 

k. Maximum extension of treatment applicable to the Extended Period:  The one 
ȅŜŀǊ ǘƛƳŜ ƭƛƳƛǘ ŦƻǊ ǘǊŜŀǘƳŜƴǘ ǊŜŦŜǊǊŜŘ ǘƻ ƛƴ ǘƘŜ ά¦ƴŦƛǘ ŘŜŦŜƴŘŀƴǘǎέ ǎǘŀǘǳǘŜ όтнр L[/{ 
5/104-23), which is the maximum time of treatment during the Initial Period of 
Treatment, may be extended as follows: 

¶ If the most serious charge upon which the State sustained its 
burden of proof was a charge of first degree murder, the 
treatment period may be extended up to a maximum treatment 
period of 5 years.  725 ILCS 5/104-25(d)(2). 
 

¶ If the most serious charge upon which the State sustained its 
burden of proof was a Class 1 or Class X felony, the treatment 
period may be extended up to a maximum treatment period of 2 
years.  725 ILCS 5/104-25(d)(1). 
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¶ If the most serious charge upon which the State sustained its 
burden of proof was a Class 2, 3, or 4 felony, the treatment 
period may be extended up to a maximum of 15 months.  725 
ILCS 5/104-25(d)(1). 

 
i. Applicable extension is an extension of one year of treatment: There is 
little question that the maximum extension authorized by the Discharge 
Hearing statute (725 ILCS 5/104-25) is determined by a full one year initial 
treatment period plus the applicable extension period.  The statute 
authorizing extensions specifiŎŀƭƭȅ ǊŜŦŜǊǎ ǘƻ άǘǊŜŀǘƳŜƴǘΦΦΦ ώƻŦϐ ƻƴŜ ȅŜŀǊΦΦΦ 
ŜȄǘŜƴŘŜŘ ŀǎ ŦƻƭƭƻǿǎΦΦΦέ ŀƴŘ ǿƘŀǘ Ŧƻƭƭƻǿǎ ŀǊŜ ǘƘŜ мр ƳƻƴǘƘǎΣ н ȅŜŀǊǎΣ ŀƴŘ р 
years extension periods.  725 ILCS 5/104-25(d). 

¢ƘŜǊŜ ƛǎ ƴƻ άƭƻǎǘέ ǘǊŜŀǘƳŜƴǘ ǘƛƳŜΣ ŀǎ ǿƘŜƴ ǘƘŜ 9ȄǘŜƴŘŜŘ tŜǊƛƻŘ ƻŦ 
Treatment begins during the middle of the Initial Period of Treatment.  The 
applicable extension is from the end of the initial year. 

ii. No requirement to order entire authorized extension: Because the 
ά5ƛǎŎƘŀǊƎŜ ƘŜŀǊƛƴƎέ ǎǘŀǘǳǘŜ ǎǘŀǘŜǎ ǘƘŀǘ άŦǳǊǘƘŜǊ ǘǊŜŀǘƳŜƴǘΧ Ƴŀȅ ōŜ 
extended up to ŀ ƳŀȄƛƳǳƳ ǘǊŜŀǘƳŜƴǘ ǇŜǊƛƻŘΧέ ƻŦ р ȅŜŀǊǎΣ н ȅŜŀǊǎΣ ƻǊ мр 
months (725 ILCS 5/104-25(d), emphasis added), the limitations on the 
length of the extended periods of treatment are just maximums and not 
άǊŜǉǳƛǊŜŘ ƭŜƴƎǘƘΦέ People v. Waid, 221 Ill.2d 464, 472 (2006).  The Court may 
order whatever length of treatment the Court deems appropriate up to the 
statutory limits.   

The Court also retains the authority to terminate that order if the Court 
deems it appropriate.  (See 725 ILCS 5/104(g)(2)1st par., In re Evelyn S., 337 
Ill.App.3d 1096, 1104 (2003).)  

l. Lack of clarity for misdemeanors: ¢ƘŜ ǘŜǊƳ άƳƛǎŘŜƳŜŀƴƻǊέ ƛǎ ƴƻǘ ŦƻǳƴŘ ƛƴ ǘƘŜ 
Fitness Statutes, and that gives rise to several questions.  But the Illinois Supreme 
Court has left no doubt that the Fitness Statutes apply to misdemeanors as well as 
felonies.  People v. Waid, 221 Ill.2d 464, 471 (2006). 

i. Treatment for a Class A misdemeanor may never exceed one year (364 
days): This is the easier of the misdemeanor matters.   The statute limits 
treatment in aƭƭ ŦƛǘƴŜǎǎ ŎŀǎŜǎ ǘƻ άǘƘŜ ƳŀȄƛƳǳƳ ǎŜƴǘŜƴŎŜ ǘƻ ǿƘƛŎƘ ŀ 
ŘŜŦŜƴŘŀƴǘ ǿƻǳƭŘ ƘŀǾŜ ōŜŜƴ ǎǳōƧŜŎǘ ƘŀŘ ƘŜ ƻǊ ǎƘŜ ōŜŜƴ ŎƻƴǾƛŎǘŜŘΦέ тнр L[/{ 
5/104-25(g) (4),  Waid, 221 Ill.2d at 471. 

ii. Maximum term of treatment for Class B and C misdemeanors is 
unsettled:  All that can be reported here is the practice rather than the law 
because there is no law on the maximum length of treatment for Class B and 
C misdemeanors.  The question is whether treatment for a Class B 
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misdemeanant is for up to one year or merely 6 months.  Similarly, the 
question is whether treatment for Class C misdemeanants is for up to one 
year or merely 30 days. 

The practice is as unsettled as any in the criminal courts of Illinois.   

Arguments for the shorter period: Those that operate under the 6 month 
ŀƴŘ ол Řŀȅǎ ƳŀȄƛƳǳƳ ǇŜǊƛƻŘǎ ƻŦ ǘǊŜŀǘƳŜƴǘ ŎƛǘŜ ǘƘŜ ǎǘŀǘǳǘŜ ǘƘŀǘ ǎŀȅǎΣ άLƴ ƴƻ 
event may the treatment period be extended to exceed the maximum 
sentence to which a defendant would have been subject had he or she been 
conviŎǘŜŘ ƛƴ ŀ ŎǊƛƳƛƴŀƭ ǇǊƻŎŜŜŘƛƴƎΦέ тнр L[/{ рκмлп-25(g)(4).   

They point out that felons may be held for treatment no longer than the 
maximum criminal sentence, even if they are subject to involuntary 
ŀŘƳƛǎǎƛƻƴ ƻǊ ŀǊŜ ŀ άǎŜǊƛƻǳǎ ǘƘǊŜŀǘ ǘƻ ǇǳōƭƛŎ ǎŀŦŜǘȅΦέ  тнр ILCS 5/104-25(g)(2).  
They cite language from Waid,  ά¢ƘŜ ǇƻǘŜƴǘƛŀƭ ƳŀȄƛƳǳƳ ǇǊƛǎƻƴ ǎŜƴǘŜƴŎŜ 
ǘƘǳǎ ǎŜǊǾŜǎ ŀǎ ŀ ŎŜƛƭƛƴƎ ǊŀǘƘŜǊ ǘƘŀƴ ŀ ŦƭƻƻǊΦ  /ƻƴǘǊŀǊȅ ǘƻ ŘŜŦŜƴŘŀƴǘΩǎ 
assertion, this sentence represents the upper limit of a commitment term 
rather than its reqǳƛǊŜŘ ƭŜƴƎǘƘΦέ  όWaid at 472.) 

Arguments for the longer period: Those that operate under the one year 
maximum period of treatment for Class B and C misdemeanors point out 
that Waid was a Illinois Supreme Court case involving Class A misdemeanors 
and does not address Class B and C. 

They argue that the Fitness Statutes should be read literally, that is, limiting 
treatment by the maximum criminal sentence term is in reference to 
Extended Period of Treatment only, 725 ILCS 5/104-25(g)(4), and no other 
statutory language limits treatment.    

They point out that pre-trial detention that exceeds the maximum jail 
sentence regularly occurs with accused misdemeanants who are unable to 
post bail.  They may be held in jail awaiting trial beyond the maximum 
sentence for the offense. 

They stress the practical aspect of their approach.  At a time that the 
Criminal Justice System struggles to get an unfit defendant placed as an 
inpatient at DHS within 30 days, those on the other side of the issue 
advocate that an entire course of treatment is limited to 30 days for Class C 
misdemeanants.  This has the practical effect of immunizing from 
prosecution most unfit Class C misdemeanants from prosecution because 
there is never enough time to restore them to fitness. 

Finally, legal counsel for DHS reports that DHS does accept these orders and 
provide treatment to defendants charged with Class B and Class C 
misdemeanors beyond the respective 6 month and 30 day periods and for 
up to one year.    
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iii. Are Discharge Hearings ever required in misdemeanor cases? 

One could easily conclude that because fitness treatment in misdemeanor 
cases can never exceed one year, there is no statutory or due process 
requirement to ever conduct a Discharge Hearing.  Discharge Hearings only 
come into play whŜƴ ǘǊŜŀǘƳŜƴǘ ōŜȅƻƴŘ ƻƴŜ ȅŜŀǊ ōŜŎƻƳŜǎ ŀ άǎǳōǎǘŀƴǘƛŀƭ 
ǇǊƻōŀōƛƭƛǘȅέ ƻǊ ŀŎǘǳŀƭƭȅ ōŜŎƻƳŜǎ ƴŜŎŜǎǎŀǊȅΦ  тнр L[/{ рκмлп-23.  Arguably, 
all that is irrelevant to misdemeanants who can never be treated for longer 
than 364 days. 

But in an Illinois Supreme Court case involving fitness in a misdemeanor 
case, the court ruled only on the issues raised, that is, whether the 
admission of hearsay or affidavit evidence at a misdemeanor Discharge 
Hearing violated the confrontation clause or the due process clause.  The 
court was not asked, and it did not address, whether there is any 
requirement of conducting Discharge Hearings in fitness misdemeanor 
cases. 

One way of dealing with this issue is as follows.  First, the issue never arises 
for misdemeanants, as it does for felons, that the one year Initial Period of 
Treatment has ended and the defendant remains unfit with the possibility of 
further treatment.  In that circumstance, the unfit misdemeanant defendant 
must always be released. 725 ILCS 5/104-25(g)(4).   

Next, the only way the matter arises is that an examiner opined and a trier-
of-fact found that that there is no άǎǳōǎǘŀƴǘƛŀƭ ǇǊƻōŀōƛƭƛǘȅ ǘƘŀǘ ǘƘŜ 
defendant, if provided with a course of treatment, will attain fitness within 
ƻƴŜ ȅŜŀǊΦέ  тнр L[/{ рκмлп-16(d).   

This means that before proceeding with the Fitness Trial the Court could 
inquire of counsel whether either side wants a determination at trial 
ǿƘŜǘƘŜǊ ǘƘŜǊŜ ƛǎ ŀ  άǎǳōǎǘŀƴǘƛŀƭ ǇǊƻōŀōƛƭƛǘȅ ǘƘŀǘ ǘƘŜ ŘŜŦŜƴŘŀƴǘΣ ƛŦ ǇǊƻǾƛŘŜŘ 
with a course of treatment, will attain fitness ǿƛǘƘƛƴ ƻƴŜ ȅŜŀǊΦέ  LŦ ƴƻǘ ŀƴŘ ƛŦ 
the case is before a jury, jury instructions should be modified. 

m. Procedure during the Extended Period of Treatment: The procedure during the 
Extended Period of Treatment is substantially the same as during the Initial Period 
of Treatment.   

90-Day Hearings will be held every ninety days.  725 ILCS 5/104-20.  Progress 
Reports will be filed at least 7 days prior to the hearing.  725 ILCS 5/104-18.  The 
ŘŜŦŜƴŘŀƴǘΩǎ ǇǊŜǎŜƴŎŜ at the 90-Day Hearings may be waived with the physicianΩǎ 
certificate.  725 ILCS 5/104-16(c).  The Court is to determine if unfitness continues 
and, if so, whether the current treatment should continue or be modified.  725 ILCS 
5/104-20(c).  See Section III: The Initial Period of Treatment of the Fitness portion of 
this Forensic Handbook for more details on procedure during treatment.   
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If the Court determines that the defendant has been restored to fitness, the 
criminal charge shall be set for trial or other hearing.  725 ILCS 5/104-20(b).  If the 
defendant has been restored to fitness, then with the treatment supervisorΩǎ 
agreement, the Court may order continuing care or treatment until the conclusion 
of the criminal case.  725 ILCS 5/104-20(b).  The Extended Period of Treatment is 
not to exceed the extension allotted by statute.  

i. Acceleration provision:  Within 14 days of receipt of a Progress Report 
indicating that the defendant has attained fitness, a hearing must be held.  
725 ILCS 5/104-20(a),104-18(a)(2).  For this reason, the Court, the State, and 
the Defense should immediately review Progress Reports when they are 
received. 

The Initial Period acceleration provision in 725 ILCS 5/104-20(a) triggered 
upon the filing of a report ǿƛǘƘ ǘƘŜ ƻǇƛƴƛƻƴ ǘƘŀǘ άǘƘŜ ŘŜŦŜƴŘŀƴǘ ƛǎ ƴƻǘ 
ŜȄǇŜŎǘŜŘ ǘƻ ŀǘǘŀƛƴ ŦƛǘƴŜǎǎ ǿƛǘƘƛƴ ƻƴŜ ȅŜŀǊέ ƛǎ ƴƻǘ ŀǇǇƭƛŎŀōƭŜ ƛƴ ǘƘŜ 9ȄǘŜƴŘŜŘ 
Period.   

ii.  Due process right to subsequent Discharge Hearings: Because of the 
άǳƴǳǎǳŀƭ ŎƛǊŎǳƳǎǘŀƴŎŜǎέ ƛƴ ǘƘŜ Lang ŎŀǎŜΣέ ǘƘŜ {ǳǇǊŜƳŜ /ƻǳǊǘ ŀƭƭƻǿŜŘ ŀ 
subsequent Discharge Hearing for that particular civilly committed 
defendant even though the Fitness Statutes contemplate, at most, only one 
Discharge Hearing.  In doing so, the language in Lang suggests any unfit 
defendant has a due process right to additional Discharge Hearings upon the 
ŘƛǎŎƻǾŜǊȅ ƻŦ άŜȄŎǳƭǇŀǘƻǊȅ ŜǾƛŘŜƴŎŜΦέ People v. Lang, 113 Ill. 2d 407, 447 
(1986). (See the discussion regarding the ramifications of Lang beginning at 
IV(C)(3)(f):  Due process rights in criminal court during civil commitment. 

n. Expiration of the Extended Period of Treatment: At the expiration of the 
Extended Period of Treatment, if the Court finds the defendant remains unfit, the 
Court shall proceed according to the procedural statutes that govern the 
involuntary admission of the defendant to DHS.  725 ILCS 5/104-25(g)(2).  See 
Section V: The g(2) Period of Treatment and Other Options.   

This finding is usually made at the last of the 90-Day Hearings during the extended 
period or at a specially set hearing at or near the end of the Extended Period of 
Treatment.   

o. Warning about inadvertent dismissal after a Discharge Hearing: Once a 
Discharge Hearing has been held, there is no statutory provision for the criminal 
court to remand the defendant to DHS for a civil commitment proceeding.  But see 
People v. Christy, 206 Ill. App. 3d 361 (1990) where this is, in fact, what happened.  
After a Discharge Hearing, the Court remanded the defendant to DHS for an 
attempt at a civil commitment rather than remanding to DHS for extended 
treatment.  When the civil court did not civilly commit the defendant and returned 
the defendant to the criminal court, the trial and appellate courts both ruled that 
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there was no choice but to dismiss the charges with prejudice because a Discharge 
Hearing had already been conducted. 

While the language and legislative history of the Fitness Statutes contemplate no 
dismissal with prejudice except on motion of the State or upon an acquittal at a 
Discharge Hearing, the Christy court ruled otherwise.  An unintended dismissal with 
prejudice may be avoided by the Court (and the State) if an unfit defendant is never 
remanded to DHS for civil commitment proceedings after a Discharge Hearing and 
during the Extended Period of Treatment.  Instead, a remand to DHS after a 
Discharge Hearing should be for extended treatment.  This does seem like a 
technical distinction, but in view of the Christy holding, it must be considered. 

***  

Note: The context of this section (The Extended Period of Treatment and Other Options) began 
with a discussion of the three options the State has at the end of the Initial Period of Treatment.  
IŜǊŜΩǎ ǘƘŜ hǳǘƭƛƴŜΥ 

IV. The Extended Period of Treatment and Other Options 

 A. Scope 

 B. Options for the Defense upon the start of the Extended Period of Treatment 

 C. Options for the State upon the start of the Extended Period of Treatment 

1.  Discharge Hearing option 

  (...with many subsections) 

2. Dismissal option 

  (...the next section)  

3.  Attempt at civil commitment option (later) 

***  

2.  Dismissal option: ¢ƘŜ {ǘŀǘŜΩǎ ǎŜŎƻƴŘ ƻǇǘƛƻƴ ŦƻǊ ŀ ŘŜŦŜƴŘŀƴǘ ǿƘƻ ǊŜƳŀƛƴǎ ǳƴŦƛǘ ŀǘ ǘƘŜ 
end of the Initial Period of Treatment or for a defendant with no substantial probability, 
with treatment, of attaining fitness in one year is to dismiss the case, with prejudice.  
Dismissal with prejudice needs no further explanation.  725 ILCS 5/104-23(b)(2).  The 
criminal court has no jurisdiction to enter a treatment order upon the defendant if the case 
is dismissed with prejudice. 

3.  Attempt at civil commitment option: ¢ƘŜ {ǘŀǘŜΩǎ ǘƘƛǊŘ ƻǇǘƛƻƴ ŦƻǊ ŀ ŘŜŦŜƴŘŀƴǘ ǿƘƻ 
remains unfit at the end of the Initial Period of Treatment or for a defendant with no 
substantial probability, with treatment, of attaining fitness in one year is to ask the Court to 
remand the defendant to DHS and to order a civil commitment hearing pursuant to the 
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provisions of the Mental Health and Developmental Disabilities Code (MHDDC), 405 ILCS 
5/1-100 et seq. 725 ILCS 5/104-23(b)(3).  This hearing is held by the civil courts.   

a. Rarity of this option: This option is rarely exercised.  The burden of proof in the 
civil courts for a civil commitment to DHS is by clear and convincing evidence.  The 
burden of proof in the criminal courts for inpatient treatment at DHS for an unfit 
defendant during the Extended Period of Treatment is by a preponderance of the 
evidence.  For that reason, the State generally opts for this civil commitment route 
only for reasons specific to a particular case. 

b.  Procedure to attempt civil commitment: When the State requests the Court to 
remand the defendant to the custody of the DHS and to order that a hearing to be 
conducted pursuant to the provisions of the MHDDC, 405 ILCS 5/1-100 et seq., the 
hearing is not held by the criminal court where the charges were filed, but, instead, 
in those civil courts DHS and its patients routinely appear.  For many counties in the 
state of Illinois, this civil court will not be located in the county that the offense was 
charged.   

DHS has 7 days from the date it receives the defendant to prepare and file the 
necessary petition and certificates that are required for commitment under the 
MHDDC, 405 ILCS 5/1-100 et seq.  725 ILCS 5/104-23(b)(3).  In a civil commitment, 
the State must establish by clear and convincing evidence that the respondent is 
subject to involuntary admission.  405 ILCS 5/3-808.   

The criminal court should not dismiss the case with leave to reinstate until the civil 
court has ruled that the defendant is subject to involuntary admission. 

c. Treatment for the civilly committed defendant: A former defendant committed 
pursuant to this procedure shall be treated in the same manner as any other civilly 
committed patient for all purposes including admission, selection of the place of 
treatment and the treatment modalities, entitlement to rights and privileges, 
transfer, and discharge.  725 ILCS 5/104-23(b)(3).  

d. Periodic reports to the criminal court will cease: With dismissal of the criminal 
case, there is no statutory provision for the criminal court to be sent periodic 
reports, other than the notification of discharge from the facility. 725 ILCS 5/104-
23(b)(3).   

e.  Dismissal of criminal charges with leave to reinstate if civil commitment occurs: 
If the defendant is committed to the DHS (and not before then), the court having 
jurisdiction over the criminal matter shall dismiss the charges against the 
defendant, with the leave to reinstate.  725 ILCS 5/104-23(b)(3). Under the Fitness 
Statutes, 725 ILCS 5/104-10 et seq., this is the only provision for dismissal with leave 
to reinstate.  Any other attempt to dismiss a charge with leave to reinstate for a 
defendant who has been found unfit would be pursuant to other law apart from the 
Fitness Statutes, if any exists.  
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f.  Due process rights in criminal court during civil commitment (very rare): During 
the period that the defendant is civilly committed and the charges remain dismissed 
with a right of reinstatement, the former criminal defendant has no statutory rights 
to subsequent determinations of fitness (i.e. 90 Day Hearings) or to an initial or 
additional Discharge Hearings.  But the Illinois Supreme Court in People v. Lang 
ruled that civilly committed defendants have a constitutional due process right to 
subsequent periodic fitness hearings and may have a due process right to an initial 
or subsequent Discharge Hearings.  People v. Lang, 113 Ill 2d 407 (1986).  These are 
very rare hearings. 

i. Periodic due process fitness hearings (rare): These are rare.  A former 
criminal defendant civilly committed through the statutory procedure in 725 
ILCS 5/104-23(b)(3) has a due process right to fitness hearings on an annual 
ōŀǎƛǎ ƻǊ άǎƻƻƴŜǊέ ƛŦ ǘƘŜ ŦƻǊƳŜǊ ŘŜŦŜƴŘŀƴǘ ƛǎ ƳŀƪƛƴƎ ŦŀǎǘŜǊ ǇǊƻƎǊŜǎǎ ǘƻǿŀǊŘ 
fitness.  People v. Lang, 113 Ill 2d at 444-445. 

The Lang court was specific in that these hearings are not automatic and are 
upon the request of the defendant.  People v. Lang, 113 Ill.2d at 442. 

Reportedly, criminal defense attorneys generally choose not to file these 
petitions.  A determination of fitness would not work to release the civilly-
committed defendant from DHS.  But a determination of fitness may force 
the refiling of a dismissed charge, with the case proceeding to trial 
ƴƻǘǿƛǘƘǎǘŀƴŘƛƴƎ ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ƛƴǾƻƭǳƴǘŀǊȅ ŎƻƳƳƛǘƳŜƴǘ to DHS.  Forcing 
the State to refile a murder or other serious charge is a situation that the 
defense would invite only for specific tactical or other well-thought out 
reasons.  

ii.  Due process Discharge Hearings:  These hearings, too, are rare. The 
statutory scheme in the Fitness Statutes do not contemplate any Discharge 
Hearing for an unfit defendant who is committed civilly pursuant to 725 ILCS 
5/104-23(b)(3).  But the Illinois Supreme Court said in Lang that such a 
ŘŜŦŜƴŘŀƴǘ ƛǎ άŜƴǘƛǘƭŜŘέ ǘƻ ŀ ǎǳōǎŜǉǳŜƴǘ όƻǊΣ ǇǊŜǎǳƳŀōƭȅΣ ŀƴ ƛƴƛǘƛŀƭύ 5ƛǎŎƘŀǊƎŜ 
Hearing if new exculpatory evidence is discovered and the defendant is not 
expected to attain fitness within 1 year.  Lang, 113 Ill 2d at 447.   

iii. Logistics for due process fitness and Discharge Hearings: Logistics 
ǇǊƻōƭŜƳǎ ŀǊƛǎŜ ōŜŎŀǳǎŜ ƛŦ ŀ ŘŜŦŜƴŘŀƴǘΩǎ ǊŜǉǳŜǎǘ ŦƻǊ ŀ ŘǳŜ ǇǊƻŎŜǎǎ CƛǘƴŜǎǎ 
Hearing or Discharge Hearing is granted, the criminal court file has been 
closed. 

Recommendations: 

Prior to hearing:  

¶ Reopen the criminal court file for these hearings.  Do not 
have the committing civil court conduct the hearings because 
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the matters are largely criminal in nature.  Also, the criminal 
court is in the county of venue for the criminal offense while 
civil commitment cases are often in the county of the DHS 
facility. 

¶ Once the criminal file is reopened, allow the State to amend 
charges if it wishes, as it would have been able if there had 
been no dismissal. 
 

If a Discharge Hearing is held: 

¶ LŦ ǘƘŜ ŘŜŦŜƴŘŀƴǘ ƛǎ ŦƻǳƴŘ άƴƻǘ ƎǳƛƭǘȅΣέ a judgment of acquittal 
should be entered in this original criminal file.  The defendant 
should be remanded to DHS because he has already been 
civilly committed there. 

¶ LŦ ǘƘŜ ŘŜŦŜƴŘŀƴǘ ƛǎ ŦƻǳƴŘ άƴƻǘ Ǝǳƛƭǘȅ ōȅ ǊŜŀǎƻƴ ƻŦ ƛƴǎŀƴƛǘȅΣέ 
the Court should enter a judgment of acquittal by reason of 
insanity. The Court must then follow the statutory steps 
found in Proceedings after Acquittal by Reason of Insanity 
[730 ILCS 5/5-2-4] which direct the Court to begin the process 
of a determination whether the defendant should be 
committed to DHS.  But, this defendant has already been 
committed to DHS by the civil courts.  It is probable that the 
State will want the jurisdiction of the defendant and his or 
her treatment to move from the civil court to this criminal 
court.  It is probable, then, that this case should proceed as 
any other case in which the defendant has been found not 
guilty by reason of insanity.  In the meantime, the Court 
should remand the defendant to DHS. 

¶ LŦ ŀ 5ƛǎŎƘŀǊƎŜ IŜŀǊƛƴƎ ƛǎ ƘŜƭŘ ŀƴŘ ǘƘŜ ŘŜŦŜƴŘŀƴǘ ƛǎ ŦƻǳƴŘ άƴƻǘ 
not-ƎǳƛƭǘȅΣέ ǊŜƳŀƴŘ ǘƘŜ ŘŜŦŜƴŘŀƴǘ ǘƻ 5I{ ŀƴŘ ǊŜŎƭƻǎŜ ǘƘŜ 
criminal file with leave to the State to reinstate. 
 

If a Fitness Hearing is held: 

¶ If a Fitness Hearing is held and the defendant has been 
ǊŜǎǘƻǊŜŘ ǘƻ ŦƛǘƴŜǎǎΣ ǊŜƎŀǊŘƭŜǎǎ ƻŦ ŘŜŦŜƴŘŀƴǘΩǎ ŎƛǾƛƭ 
ŎƻƳƳƛǘƳŜƴǘ ǎǘŀǘǳǎ  ǘƘŜ ά{ǘŀǘŜ ƛǎ ƴƻ ƭƻƴƎŜǊ ƧǳǎǘƛŦƛŜŘ ƛƴ 
preventing him from obtaining a trial on the dormant 
ŎƘŀǊƎŜΦέ People v. Lang,  113 Ill.2d 407, 444, (1986). 

¶ If a Fitness Hearing is held and the defendant remains unfit, 
the Court should reclose the criminal file.  The defendant 
should be remanded to DHS.  The case may be reclosed with 
leave to reinstate. 
  

g.  Notification upon discharge from civil commitment: DHS shall notify the Court, 
the State's attorney and the defense attorney upon the discharge of the defendant.  
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725 ILCS 5/104-23(b)(3).  The State will then have the option of reinstating the 
criminal charge.  725 ILCS 5/104-23(c).  The practice in some counties is for the 
State to open a new criminal file rather than reopening the dismissed file.   

i. Release does not mean fit: Discharge from a DHS civil commitment does 
not necessarily mean the defendant has attained fitness.  See People v. 
Bocik, 211 Ill. App. 3d 801, 807-809 (1991), which is a pure fitness case and 
not a fitness/civil commitment case.  But Bocik is an example that issues of 
continued treatment are different from issues of continuing unfitness.  If the 
State wants to proceed with the prosecution after the civil commitment 
discharge, the State will have to await the defenŘŀƴǘΩǎ ǊŜǎǘƻǊŀǘƛƻƴ to fitness. 

ii. Upon release, a fitness hearing will be needed before proceeding: The 
statute is not precise that  upon the reinstatement of charges after a civil 
commitment, a fitness hearing must be held to determine whether the 
defendant has been restored to fitness.  See 725 ILCS 5/104-23(b)(3).  

 But the need for such a ƘŜŀǊƛƴƎ ƛǎ ƛƳǇƭƛŎƛǘ ōȅ ǘƘŜ ǎǘŀǘǳǘŜΩǎ ǊŜŦŜǊŜƴŎŜ ǘƻ ǘƘŜ 
ŘŜŦŜƴŘŀƴǘ ōŜƛƴƎ άǊŜǎǘƻǊŜŘ ǘƻ ŦƛǘƴŜǎǎέ ƛƴ ǘƘƛǎ ǎƛǘǳŀǘƛƻƴ όтнр L[/{ рκмлп-
23(c)).and would be required under any standard because restoration to 
fitness is never assumed and always subject to adjudication.  See People v. 
Lewis, 103 Ill. 2d 111, 116 (1984);  People v. Greene,  102 Ill.App.3d 639, 
643 (1981) for the proposition that even a stipulation as to fitness would not 
be acceptable. 

¢ƘŜ ƴŜŜŘ ŦƻǊ ŀ ǊŜŘŜǘŜǊƳƛƴŀǘƛƻƴ ƻŦ ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ŦƛǘƴŜǎǎ ƛǎ ŜƳǇƘŀǎƛzed by 
ǘƘŜ ŦŀŎǘ ǘƘŀǘ ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ŎƛǾƛƭ ŎƻƳƳƛǘƳŜƴǘ ǊŜƭŜŀǎŜ ǿŀǎ ƧǳŘƎŜŘ ōȅ 
standards of involuntary commitment under the Mental Health and 
Developmental Disabilities Code (405 ILCS 5/1-100 et seq.), per 725 ILCS 
5/104-23(b)(3), and not by the standards of fitness under the Code of 
Criminal Procedure, Fitness to Stand Trial, to Plead or to be Sentenced (725 
ILCS 5/104-10 et seq).  

iii. Speedy trial upon release:  Speedy trial provisions do not commence to 
run until the defendant has been restored to fitness and the original charges 
are reinstated.  725 ILCS 5/104-23(c).  

h. If not civilly committed by the civil courts: If the civil court does not commit the 
defendant under the MHDDC, the defendant shall be remanded back to the court 
having jurisdiction of the criminal matter for the State to exercise one of the two 
remaining options, namely, dismissal with prejudice or a Discharge Hearing with the 
possibility of extended treatment.  725 ILCS 5/104-23(b)(1) and (2) 

i. Attempt at a civil commitment AFTER a Discharge Hearing has legal risks: As 
discussed above at Section IV(C)(1)(n): Warning about inadvertent dismissal after a 
Discharge Hearing, it has been held (perhaps incorrectly) that after a Discharge 
Hearing has been conducted, there is no statutory provision for the criminal court 



57 
 

 
 

to remand an unfit defendant to DHS for a civil commitment proceeding.  In other 
words, the initial choices are Discharge Hearing OR civil commitment proceeding OR 
dismissal with prejudice.  Choices do not include a Discharge Hearing followed by an 
attempt at a civil commitment.   

See People v. Christy, 206 Ill. App. 3d 361 (1990) where after a Discharge Hearing, 
the court remanded the defendant to DHS for an attempt at a civil commitment 
rather than remanding to DHS for extended treatment.  When the civil court did not 
civilly commit the defendant and returned the defendant to the criminal court, the 
trial and appellate courts both ruled that there was no choice but to dismiss the 
charges with prejudice because a Discharge Hearing had already been conducted. 

While the language and legislative history of the Fitness Statutes contemplate no 
dismissal with prejudice except on motion of the State or upon an acquittal at a 
Discharge Hearing, the Christy courts ruled otherwise.  An unintended dismissal 
with prejudice may be avoided if an unfit defendant is never remanded to DHS for 
civil commitment proceedings after a Discharge Hearing and during the Extended 
Period of Treatment.  Instead, a remand to DHS after a Discharge Hearing should be 
for extended treatment. 
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V. ¢ƘŜ άƎόнύέ tŜǊƛƻŘ ƻŦ ¢ǊŜŀǘƳŜƴǘ !ƴŘ hǘƘŜǊ hǇǘƛƻƴǎ 

A. Hearing at the expiration of the Extended Period of Treatment: At the final 90-Day Hearing 
during the Extended Period of Treatment or at a specially set hearing at or near the end of the 
Extended Period of Treatment, the options are:  

(1) Proceed with trial (or sentencing or other hearing) upon a finding that the 
defendant is fit [725 ILCS 5/104-25(g)(1)] 

(2) Proceed with trial (or sentencing or other hearing) upon a finding that the 
ŘŜŦŜƴŘŀƴǘ Ŏŀƴ ōŜ ǊŜƴŘŜǊŜŘ Ŧƛǘ ǘƻ ǎǘŀƴŘ ǘǊƛŀƭ ǿƛǘƘ άǎǇŜŎƛŀƭ ǇǊƻǾƛǎƛƻƴǎ ŀƴŘ 
ŀǎǎƛǎǘŀƴŎŜέ ǇǳǊǎǳŀƴǘ ǘƻ тнр ILCS 5/104-22, [725 ILCS 5/104-25(g)(1)] 

(3) A determination whether the defendant is subject to involuntary admission 
under the MHDDC or constitutes a serious threat to the public safety [725 ILCS 
5/104-25(g)(2)] or 

(4) Release of the defendant [725 ILCS 5/104-25(g)(3)] 
 

¢ƘŜ ǘŜǊƳ άƎόнύ ǇŜǊƛƻŘ ƻŦ ǘǊŜŀǘƳŜƴǘέ ŎƻƳŜǎ ŦǊƻƳ ǘƘŜ ǘƘƛǊŘ ƻǇǘƛƻƴΣ ǿƘƛŎƘΣ ƛŦ ǇǳǊǎǳŜŘΣ ǘƘŜƴ 
results in a remand of the defendant to DHS for further treatment in the same manner as a 
civilly committed patient.  725 ILCS 5/104-нрόƎύόнύΦ  ¢ƘŜ ǳƴŦƛǘ ŘŜŦŜƴŘŀƴǘ ƛǎ ǎŀƛŘ ǘƻ ōŜ ƛƴ ǘƘŜ άƎόнύ 
tŜǊƛƻŘ ƻŦ ¢ǊŜŀǘƳŜƴǘΦ έ  Lǘ Ƴŀȅ ƘŀǾŜ ōŜŜƴ ŎƭŜŀǊŜǊ ǘƻ ǘƘƻǎŜ ǿƘƻ ŀǊŜ ƴŜǿ ŀƴŘ ǳƴŦŀƳƛƭƛŀǊ ǿƛǘƘ 
mental health and fitness issǳŜǎ ƛŦ ǘƘƛǎ Ŧƛƴŀƭ ǇŜǊƛƻŘ ƻŦ ǘǊŜŀǘƳŜƴǘ ǿŀǎ ŎŀƭƭŜŘ Ƨǳǎǘ ǘƘŀǘΣ ƛΦŜΦΣ άǘƘŜ 
Cƛƴŀƭ tŜǊƛƻŘ ƻŦ ¢ǊŜŀǘƳŜƴǘΦέ  .ǳǘ ǘƘŜ άƎόнύ tŜǊƛƻŘ ƻŦ ¢ǊŜŀǘƳŜƴǘέ ƛǎ ǘƘŜ ŎƻƳƳƻƴ ŘŜǎŎǊƛǇǘƛǾŜ ǘŜǊƳ 
for this last period of treatment as used by court, law-related, and DHS personnel who regularly 
deal with fitness matters. 

As with any hearing after a defendant has been found unfit, an attorney must represent the 
defendant at the hearing held at the expiration of the Extended Period of Treatment.  If the 
defendant does not have an attorney, the Court must appoint one at the county expense.  725 
ILCS 5/104-25(g)(2)(i).  See also People v. Rath, 121 Ill. App. 3d 548, 551 (1984).   

1. Finding of fit and proceeding with trial, etc: The burden of proof of proving the 
defendant fit remains upon the State, and it continues to be by a preponderance of 
evidence.  If the burden is met, the Court shall proceed with trial, sentencing, or other 
hearing. 725 ILCS 5/104-25(g)(1).   

Included as part of this option of resuming the criminal case is the situation where 
mental disabilities had previously prevented a finding of fitness, but medication has 
helped restore fitness and the Court fears the defendant will regress back into unfitness 
if treatment does not continue.  In that case, if the supervisor of the defendant's 
treatment agrees to continue to provide continued care or treatment, the Court may 
enter any order it deems appropriate for the continued care or treatment of the 
defendant by the facility or program pending the conclusion of the criminal proceedings.  
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725 ILCS 5/104-20(b).  Presumably the State or the Defense  will have already obtained 
the agreement of the supervisor. 

2. Finding of fit and proceeding with special provisions and assistance: If the Court 
determines that a developmentally disabled and/or physically defendant is fit or can be 
rendered fit consistent with the Trial with special provisions and assistance statute [725 
ILCS 5/104-ннϐΣ άǘƘŜ ŎƻǳǊǘ Ƴŀȅ ǇǊƻŎŜŜŘ ǿƛǘƘ ǘǊƛŀƭ ƻǊ ƻǘƘŜǊ ƘŜŀǊƛƴƎΦέ  тнр L[/{ рκмлп-
25(g)(1).     

If a trial with special provisions and assistance is conducted and the defendant is 
convicted, special presentence and sentencing provisions apply. 725 ILCS 5/104-26.  The 
statute contemplates assisting the developmentally disabled and/or physically disabled 
defendant.  People v. Cundiff, 322 Ill.App.3d 426, 437-438 (2001).    

It is recommended that based upon due process concerns, the Court specifically address 
the second option for the developmentally disabled and/or physically disabled 
defendant at this point in the proceedings (at the expiration of the Extended Period of 
Treatment), that is, that the Court affirmatively consider wheǘƘŜǊ ǘƘŜ ά¢Ǌƛŀƭ ǿƛǘƘ ǎǇŜŎƛŀƭ 
ǇǊƻǾƛǎƛƻƴǎ ŀƴŘ ŀǎǎƛǎǘŀƴŎŜέ ǎǘŀǘǳǘŜ ƛǎ ƻǊ ƛǎ ƴƻǘ ŦŜŀǎƛōƭŜ όтнр L[/{ рκмлп-22).  See Section 
I(J): Trial with special provisions and assistance in the Fitness portion of this Forensic 
Handbook for additional details.  

3. Finding of unfit and options on treatment:  As stated above, the burden of proof of 
proving the defendant fit remains upon the State, and it continues to be by a 
preponderance of evidence.  If the burden is not met, the Court shall make a 
commitment determination. 725 ILCS 5/104-25(g)(2).  The standard of proof for a g(2) 
involuntary admission is by clear and convincing evidence.  See 725 ILCS 5/104-
25(g)(2)(i) last paragraph and 405 ILCS 5/3-808. 

As for the options after a finding of continued unfitness at the hearing upon the 
termination of the Extended Period, under the existing statutory provisions and case law 
the options are: 

¶ Determine the unfit defendant is subject to involuntary admission under the MHDDC 
or constitutes a serious threat to the public safety and remand the defendant to 
Department of Human Services for further treatment.  725 ILCS 5/104-25(g)(2)par 1. 
Additionally and as subcategories of this option are these rarely-used alternatives:   
 

a. 1st rarely-used option: Determine the unfit defendant is subject to 
involuntary admission under the MHDDC or constitutes a serious threat to 
the public safety, remand the defendant to Department of Human Services 
for further treatment, and make a finding that there are compelling reasons 
why placement in a secure setting is not necessary.  725 ILCS 5/104-25(g)(2) 
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4th sentence.  In practice, this alerted DHS that the court is receptive to a 
relatively prompt conditional release or other outpatient treatment.   

b. 2nd presumably-rarely-to-be-used option: Determine the unfit defendant is 
subject to involuntary admission under the MHDDC or constitutes a serious 
threat to the public safety, remand the defendant to Department of Human 
Services for further treatment, make a finding that there are compelling 
reasons why placement in a secure setting is not necessary, and order the 
defendant into outpatient treatment.  725 ILCS 5/104-25(g)(2).  People v. 
Taylor, --Ill.App.3d--,  984 N.E.2d 580, 582-583, 368 Ill.Dec. 634, 636 - 637 
(2013)    
 

¶ Determine the unfit defendant is not subject to involuntary admission under the 
MHDDC [405 ILCS 5/1-100 et seq.] and does not constitutes a serious threat to the 
public safety and release the defendant from treatment. 725 ILCS 5/104-25(g)(3). 
 

4. Discussion of rarely-used treatment options that effectuate outpatient treatment: 

a. Short commitment to DHS followed by other treatment: This option is based 
upon two findings.  The first finding must be that the defendant is subject to 
involuntary admission or constitutes a serious threat to the public safety.  725 
ILCS 5/104-25(g)(2) 1st sentence.   

The second finding is that there are compelling reasons why placement in a 
secure setting is not necessary.  725 ILCS 5/104-25(g)(2) 4th sentence.  In 
practice, this alerts DHS that the Court is receptive to a prompt subsequent 
hearing and to ordering conditional release or other outpatient treatment.  This 
is one way to avoid a complete termination of treatment for the unfit defendant. 

b. Commitment to DHS with an order of immediate outpatient treatment:  In 
the recent case of People v. Taylor, --Ill.App.3d--,  984 N.E.2d 580, 582-583, 368 
Ill.Dec. 634, 636 - 637 (2013), the appellate court directed the trial court to 
ŎƻƴǎƛŘŜǊ ŀǘ ǘƘŜ ƛƴƛǘƛŀƭ ŎƻƳƳƛǘƳŜƴǘ ƘŜŀǊƛƴƎ άǘƘŜ ŀǇǇǊƻǇǊƛŀǘŜƴŜǎǎ ƻŦ ŘŜŦŜƴŘŀƴǘΩǎ 
ǇƭŀŎŜƳŜƴǘ ƛƴ ŀ ƭŜǎǎ ǎŜŎǳǊŜ ǎŜǘǘƛƴƎΣέ ǘƘŀǘ ƛǎΣ ƴƻǘ at DHS facility but in a nursing 
home. 

In rejecting the approach of a short commitment followed by a subsequent 
ǇǊƻƳǇǘ ƘŜŀǊƛƴƎΣ ǘƘŜ ŀǇǇŜƭƭŀǘŜ ŎƻǳǊǘ ǎǘŀǘŜŘΣ ά²Ŝ ŦƛƴŘ ƴƻ ǊŜŀǎƻƴ ŦƻǊ ǘƘŜ ŎƻǳǊǘ ǘƻ 
ǿŀƛǘ ŦƻǊ ŀƴƻǘƘŜǊ ƘŜŀǊƛƴƎ ǘƻ ƳŀƪŜ ǘƘƛǎ ŘŜǘŜǊƳƛƴŀǘƛƻƴΣέ ǘƘŀǘ ƛǎΣ ǘƻ ǿŀƛǘ ǳƴǘƛƭ ǘƘŜ 
first or subsequent g(2) hearing to make the determination that inpatient 
treatment should terminate and the unfit defendant should be ordered to 
undergo outpatient treatment.  People v. Taylor, 984 N.E.2d at 538. 
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Implicit in the Taylor court decision is that for the Court to order outpatient 
treatment, it may do so only after a finding that the unfit defendant is subject to 
involuntary admission under the MHDDC or constitutes a serious threat to the 
public safety.  Such a ŦƛƴŘƛƴƎ Ƙŀǎ ōŜŜƴ ŎŀƭƭŜŘ ŀ άǘƘǊŜǎƘƻƭŘ ǊŜǉǳƛǊŜƳŜƴǘΦέ  People 
v. Olsson, --Ill.App.3d,  979 N.E.2d 982, 986, 366 Ill.Dec. 181, 185 (Ill.App. 2 
Dist.,2012)  Equally implicit is that the appellate court was not saying that an 
initial g(2) treatment order did not need to include a commitment to DHS; a 
commitment was necessary along with an order of outpatient treatment. 

The conclusions of the need to find a basis to commit and of the need to order 
commitment are compelled by the statutory provisions that, first, authorize g(2) 
treatment only upon a commitment [725 ILCS 5/104-25(g)(2)1st par.] and, 
ǎŜŎƻƴŘΣ  ǘƘŀǘ ǎǇŜŎƛŦƛŎŀƭƭȅ ŀƴŘ ǎƛƳǇƭȅ ǎǘŀǘŜǎΣ άLŦ ǘƘŜ ŘŜŦŜƴŘŀƴǘ ƛǎ ƴƻǘ ŎƻƳƳƛǘǘŜŘ 
ǇǳǊǎǳŀƴǘ ǘƻ ǘƘƛǎ {ŜŎǘƛƻƴΣ ƘŜ ƻǊ ǎƘŜ ǎƘŀƭƭ ōŜ ǊŜƭŜŀǎŜŘΦέ    тнр L[/{ рκмлп-25(g)(3).  
άwŜƭŜŀǎŜŘέ ŦǊƻƳ ŦǳǊǘƘŜǊ ǘǊŜŀǘƳŜƴǘ ƛǎ ǳƴŎƻƴŘƛǘƛƻƴŀƭ ōŜŎŀǳǎŜ ǘƘŜ ǇǊƛƻǊ ǎŜŎǘƛƻƴ ƻŦ 
ǘƘŜ ǎǘŀǘǳǘŜ ǊŜŦŜǊǎ ǘƻ ǘƘŜ άŎƻƴŘƛǘƛƻƴŀƭ ǊŜƭŜŀǎŜέ ƻŦ ǘƘŜ ŘŜŦŜƴŘŀƴǘΦ  тн5 ILCS 5/104-
25(g)(2)1st par.   

DHS reports that the few times that they have received an order of commitment 
that requires outpatient treatment at a facility, they have worked cooperatively 
with the local mental health offices, as well as the staff at the facilities, for 
assistance with DHS administering a commitment where there is no inpatient 
placement. 

Discussion with the local DHS office may be prudent before such an order is 
entered. 

5.  Statutory basis and evidence standards to determine commitment to DHS: 

 If the Court determines that the defendant continues to be unfit to stand trial, the 
/ƻǳǊǘ ǎƘŀƭƭ ŘŜǘŜǊƳƛƴŜ ǿƘŜǘƘŜǊ ǘƘŜ ŘŜŦŜƴŘŀƴǘ άƛǎ ǎǳōƧŜŎǘ ǘƻ ƛƴǾƻƭǳƴǘŀǊȅ ŀŘƳƛǎǎƛƻƴ under 
the MHDDC [405 ILCS 5/1-100 et seq.] or constitutes a serious threat to the public 
ǎŀŦŜǘȅέ. 725 ILCS 5/104-25(g)(2)par 1. 

CƻǊ ŀ ŘŜǘŜǊƳƛƴŀǘƛƻƴ ŜƛǘƘŜǊ ƻŦ άǎǳōƧŜŎǘ ǘƻ ƛƴǾƻƭǳƴǘŀǊȅ ŀŘƳƛǎǎƛƻƴέ ƻǊ άŎƻƴǎǘƛǘǳǘŜǎ ŀ 
ǎŜǊƛƻǳǎ ǘƘǊŜŀǘ ǘƻ ǘƘŜ ǇǳōƭƛŎ ǎŀŦŜǘȅΣέ ǘƘŜ ǎǘŀƴŘŀǊŘ ƻŦ ǇǊƻƻŦ ƛǎ ōȅ ŎƭŜŀǊ ŀƴŘ ŎƻƴǾƛƴŎƛƴƎ 
evidence.  See 725 ILCS 5/104-25(g)(2)(i) last paragraph and 405 ILCS 5/3-808.   This 
means fitness uses a preponderance of the evidence standard and a g(2) commitment 
uses a clear and convincing standard. 

сΦ 5ŜŦƛƴƛǘƛƻƴ ƻŦ άƛƴǾƻƭǳƴǘŀǊȅ ŀŘƳƛǎǎƛƻƴΥέ !ǎ ŦƻǊ ǘƘŜ ŘŜŦƛƴƛǘƛƻƴ ƻŦ άƛƴǾƻƭǳƴǘŀǊȅ 
ŀŘƳƛǎǎƛƻƴΣέ ƛǘ ƛǎ ǎǳƎƎŜsted in this Forensic Handbook that the definition is:  
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An unfit defendant who due to mental illness is reasonably expected 
to inflict serious physical harm upon himself or another and who 
would benefit from inpatient care or is in need of inpatient care. 730 
ILCS 5/5-2-4(a-1)(B). 

This definition is arrived by the following analysis: 

¶ ¢ƘŜ ŘŜŦƛƴƛǘƛƻƴ ŦƻǊ άƛƴǾƻƭǳƴǘŀǊȅ ŀŘƳƛǎǎƛƻƴέ ƛǎ not that contained in the first sentence 
ƻŦ ƎόнύΦ  ¢Ƙŀǘ ŦƛǊǎǘ ǎŜƴǘŜƴŎŜ ǎŀȅǎ ǘƘŜ /ƻǳǊǘ ǎƘƻǳƭŘ ƳŀƪŜ ǘƘŜ άƛƴǾƻƭǳƴǘŀǊȅ ŀŘƳƛǎǎƛƻƴέ 
deteǊƳƛƴŀǘƛƻƴ άǳƴŘŜǊ ǘƘŜ aŜƴǘŀƭ IŜŀƭǘƘ ŀƴŘ 5ŜǾŜƭƻǇƳŜƴǘŀƭ 5ƛǎŀōƛƭƛǘƛŜǎ /ƻŘŜ ώплр 
ILCS 5/1-мллϐΣέ ōǳǘ ǘƘŜ ǎǘŀǘǳǘŜ ǎǳōǎŜǉǳŜƴǘƭȅ ǎǘŀǘŜǎ ŀǘ Ǝόнύόƛƛύ άƛƴǾƻƭǳƴǘŀǊȅ 
ŀŘƳƛǎǎƛƻƴέ Ƙŀǎ ǘƘŜ ƳŜŀƴƛƴƎ άŀǎŎǊƛōŜŘέ ǘƻ ƛǘ ƛƴ άtǊƻŎŜŜŘƛƴƎǎ ŀŦǘŜǊ !Ŏǉǳƛǘǘŀƭ ōȅ 
wŜŀǎƻƴ ƻŦ Lƴǎŀƴƛǘȅέ όbDwI) statute at 730 ILCS 5/5-2-4. 

¶ ¢ƘŜ ŘŜŦƛƴƛǘƛƻƴ Ŏŀƴƴƻǘ ōŜ άƛƴǾƻƭǳƴǘŀǊȅ ŀŘƳƛǎǎƛƻƴέ ƛƴ ǘƘŜ άtǊƻŎŜŜŘƛƴƎǎ ŀŦǘŜǊ !Ŏǉǳƛǘǘŀƭ 
ōȅ wŜŀǎƻƴ ƻŦ Lƴǎŀƴƛǘȅέ ǎǘŀǘǳǘŜ ŀǘ тол L[/{ рκр-2-4 because that statute has been 
ŀƳŜƴŘŜŘ ŀƴŘ ǘƘŜǊŜ ƛǎ ƴƻ άƛƴǾƻƭǳƴǘŀǊȅ ŀŘƳƛǎǎƛƻƴέ ŘŜŦƛƴŜŘ ƛƴ that statute. 

¶ ¢ƘŜ ǊŜǇƭŀŎŜƳŜƴǘ ŦƻǊ άƛƴǾƻƭǳƴǘŀǊȅ ŀŘƳƛǎǎƛƻƴέ ƛƴ ǘƘŜ bDwL ǎǘŀǘǳǘŜǎ ŀƴŘ Ƴƻǎǘ 
ǇǊƻōŀōƭȅ ǘƘŜ ŎǳǊǊŜƴǘ ōŀǎƛǎ ŦƻǊ Ǝόнύ ŎƻƳƳƛǘƳŜƴǘ ƛǎ άLƴ ƴŜŜŘ ƻŦ ƳŜƴǘŀƭ ƘŜŀƭǘƘ ǎŜǊǾƛŎŜǎ 
on an inpatient ōŀǎƛǎέ тол L[/{ рκр-2-4(a-1)(B).  The NGRI statutory definition states:  

 
άLƴ ƴŜŜŘ ƻŦ ƳŜƴǘŀƭ ƘŜŀƭǘƘ ǎŜǊǾƛŎŜǎ ƻƴ ŀƴ ƛƴǇŀǘƛŜƴǘ ōŀǎƛǎέ ƳŜŀƴǎΥ ŀ 
defendant who has been found not guilty by reason of insanity but who 
due to mental illness is reasonably expected to inflict serious physical 
harm upon himself or another and who would benefit from inpatient 
care or is in need of inpatient care. 730 ILCS 5/5-2-4(a-1)(B). 

LŦ ŀ /ƻǳǊǘ ŘŜǘŜǊƳƛƴŜǎ ǘƘŀǘ ǘƘŜ ǇǊƻǇŜǊ ŘŜŦƛƴƛǘƛƻƴ ƻŦ άƛƴǾƻƭǳƴǘŀǊȅ ŀŘƳƛǎǎƛƻƴέ ƛǎ ǘƘŀǘ ƛƴ the 
aŜƴǘŀƭ IŜŀƭǘƘ /ƻŘŜ ǊŀǘƘŜǊ ǘƘŀƴ ǘƘŀǘ ŦƻǊ ǘƘŜ ǊŜǇƭŀŎŜƳŜƴǘ ƻŦ άƛƴǾƻƭǳƴǘŀǊȅ ŀŘƳƛǎǎƛƻƴέ ƛƴ 
the NGRI statute, then for reference the Mental Health Code definition at 405 ILCS 5/1-
119 is: 

άtŜǊǎƻƴ ǎǳōƧŜŎǘ ǘƻ ƛƴǾƻƭǳƴǘŀǊȅ ŀŘƳƛǎǎƛƻƴ ƻƴ ŀƴ ƛƴǇŀǘƛŜƴǘ ōŀǎƛǎέ ƳŜŀƴǎΥ 

(1) A person with mental illness who because of his or her illness is 
reasonably expected, unless treated on an inpatient basis, to engage in 
conduct placing such person or another in physical harm or in 
reasonable expectation of being physically harmed;  

(2) A person with mental illness who because of his or her illness is 
unable to provide for his or her basic physical needs so as to guard 
himself or herself from serious harm without the assistance of family or 
others, unless treated on an inpatient basis; or  
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(3) A person with mental illness who:  

(i)  refuses treatment or is not adhering adequately to 
prescribed treatment;  

(ii)  because of the nature of his or her illness, is unable to 
understand his or her need for treatment; and  

(iii) if not treated on an inpatient basis, is reasonably expected, 
based on his or her behavioral history, to suffer mental or 
emotional deterioration and is reasonably expected, after such 
deterioration, to meet the criteria of either paragraph (1) or 
paragraph (2) of this Section.  

тΦ  !ƭǘŜǊƴŀǘƛǾŜ ŎƻƳƳƛǘƳŜƴǘ ōŀǎƛǎ ƻŦ άǎŜǊƛƻǳǎ ǘƘǊŜŀǘ ǘƻ ǘƘŜ ǇǳōƭƛŎ ǎŀŦŜǘȅΥέ  

¢ƘŜ ǇƘǊŀǎŜ άƻǊ ŎƻƴǎǘƛǘǳǘŜǎ ŀ ǎŜǊƛƻǳǎ ǘƘǊŜŀǘ to the public safetyέ ŀŘŘǎ ŀƴ ŀŘŘƛǘƛƻƴŀƭ ōŀǎƛǎ 
for commitment beyond what the MHDDC provides.  The MHDDC applies only to those 
individuals with a mental illness while the Fitness Statutes also applies to defendants 
who may be unfit for reasons other than due to mental illness.  The additional phrase 
extends the ŎƻǳǊǘΩǎ ǇƻǿŜǊ ǘƻ ŎƻƳƳƛǘ ŘŀƴƎŜǊƻǳǎ ǳƴŦƛǘ ŘŜŦŜƴŘŀƴǘǎ ǿƘƻ ƘŀǾŜ ƴƻ ƳŜƴǘŀƭ 
illness.  People v. Young, 287 Ill. App. 3d 394, 398 (1997). 

Lƴ ǇǊŀŎǘƛŎŜΣ ǘƘŜ άŎƻƴǎǘƛǘǳǘŜǎ ŀ ǎŜǊƛƻǳǎ ǘƘǊŜŀǘ to the public safetyέ ōŀǎƛǎ ŦƻǊ ŀ 
commitment to DHS sometimes makes a difference as to whether treatment in DHS will 
continue at this point.  For example, an unfit defendant charged with murder who has 
completed initial treatment, completed extended treatment, remains unfit, and would 
ƴƻǘ ƻǘƘŜǊǿƛǎŜ ōŜ ŎƻƳƳƛǘǘŜŘ ǘƻ 5I{ όŦƻǳƴŘ άƴƻǘ ǎǳōƧŜŎǘ ǘƻ ƛƴǾƻƭǳƴǘŀǊȅ ŀŘƳƛǎǎƛƻƴέύΣ Ƴŀȅ 
be found as constituting a serious threat to the public safety and remanded to DHS for 
treatment. An unfit defendant in the same legal posture except charged with a 
nonforcible felony, such as felony deceptive practice, perhaps would not be found as 
constituting a serious threat to the public safety and would be released per 725 ILCS 
5/104-25(g)(3). 

8. Upon a finding of subject to involuntary admission or constitutes a serious threat to 
the public safety: If the defendant is found to be subject to involuntary admission or a 
serious threat to public safety by clear and convincing evidence, then the Court shall 
remand the defendant to DHS for further treatment.  The defendant shall be treated as 
any other civilly committed patient.  725 ILCS 5/104-25(g)(2)par 1.   

The Fitness Statutes do not contemplate a dismissal of the charge with leave to 
reinstate at this point in the fitness proceedings.  The criminal file remains open for 
subsequent periodic reviews or statuses or other hearings. 
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Upon a commitment, the criminal court keeps jurisdiction over the defendant to 
approve any conditional release or discharge.  This jurisdiction continues for the period 
of time equal to the maximum sentence the defendant could have received upon a 
conviction on the criminal charges.  725 ILCS 5/104-25(g)(2)par 1. 

If the criminal court has remanded the defendant to DHS, the defendant shall be place 
in a secure setting unless the court determines that there are compelling reasons why it 
is not necessary.  725 ILCS 5/104-25(g)(2)par 1. People v. Taylor, --Ill.App.3d--,  984 
N.E.2d 580, 582-583, 368 Ill.Dec. 634, 636 - 637 (2013) 

9. If a determination of unfit but not subject to involuntary admission or constitute a 
serious threat to the public safety:   If the Court determines the unfit defendant is not 
subject to involuntary admission under the MHDDC nor constitutes a serious threat to 
the public safety [725 ILCS 5/104-25(g)(2)], the defendant must be released from 
treatment.  725 ILCS 5/104-25(g)(3). 

a. Determination of release:  An order of release at the conclusion of the 
Extended Period of Treatment could occur in these two ways: 

¶ The defendant is found to remain unfit to stand trial, and the State 
attempts and fails to show the defendant should be committed per g(2). 

¶ The defendant is found to remain unfit to stand trial, and the State 
intentionally makes no attempt to seek further treatment.  The State 
might opt for this status in order to keep the defendant subject to the 
ŎƻǳǊǘΩǎ ƧǳǊƛǎŘƛŎǘƛƻƴ ǿƘƛƭŜ ŀǿŀƛǘƛƴƎ ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ǊŜǎǘƻǊŀǘƛƻƴ ǘƻ ŦƛǘƴŜǎǎΦ   

o Much of fitness procedure and law focuses on mental unfitness at 
this point in treatment, but unfitness can also be based on a long 
lasting yet non-permanent physical condition.  725 ILCS 5/104-10.  
In such a situation (a coma), it is not difficult to imagine on 
ǇŀǊǘƛŎǳƭŀǊƭȅ ƘŜƛƴƻǳǎ ŎƘŀǊƎŜǎ ŦƻǊ ǘƘŜ {ǘŀǘŜ ǘƻ ŀǎƪ ǘƘŀǘ ǘƘŜ /ƻǳǊǘΩǎ 
jurisdiction over the defendant to continue. 

 
ōΦ 9ȄǘŜƴǘ ƻŦ άǊŜƭŜŀǎŜΥέ LŦ ŀƴ ǳƴŦƛǘ ŘŜŦŜƴŘŀƴǘ ƛǎ ƴƻǘ άŎƻƳƳƛǘǘŜŘέ ǇǳǊǎǳŀƴǘ ǘƻ ǘƘƛǎ 
section, then that defendant shall be released from any further order of 
treatment.  725 ILCS 5/104-нрόƎύόоύΦ  άwŜƭŜŀǎŜέ ŦǊƻƳ ŦǳǊǘƘŜǊ ǘǊŜŀǘƳŜƴǘ ƛǎ 
unconditional here because the prior section of the statute refers to the 
άŎƻƴŘƛǘƛƻƴŀƭ ǊŜƭŜŀǎŜέ ƻŦ ǘƘŜ ŘŜŦŜƴŘŀƴǘΦ  тнр L[/{ рκмлп-25(g)(2)1st par.   

¢ƘŜǊŜ ƛǎ ƴƻ ǎǘŀǘǳǘƻǊȅ ƻǊ ŎŀǎŜ ŀǳǘƘƻǊƛǘȅ ŦƻǊ ǘƘŜ ǇǊƻǇƻǎƛǘƛƻƴ ǘƘŀǘ άǊŜƭŜŀǎŜέ 
ƴŜŎŜǎǎŀǊƛƭȅ ƳŜŀƴǎ άǊŜƭŜŀǎŜ ŀƴŘ ŘƛǎƳƛǎǎŀƭ ƻŦ ŀƭƭ ŎƘŀǊƎŜǎ ǿƛǘƘ ǇǊŜƧǳŘƛŎŜΦέ  ¢ƘŜ 
statute [725 ILCS 5/104-нрόƎύόоύϐ ǊŜŦŜǊǎ ƻƴƭȅ ǘƻ ŀ άǊŜƭŜŀǎŜέ ŀƴŘ ƴƻǘ ǘƻ ŀƴȅ 
dismissal.  Elsewhere when the Fitness Statutes contemplated a dismissal with 
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ǇǊŜƧǳŘƛŎŜΣ ǘƘŜ ǇƘǊŀǎŜ άŘƛǎƳƛǎǎ ǿƛǘƘ ǇǊŜƧǳŘƛŎŜ ǘƘŜ ŎƘŀǊƎŜǎέ ƛǎ ǳǎŜŘΦ  See: 725 ILCS 
5/104-23(b)(3).    

¢ŜǊƳƛƴŀǘƛƻƴ ƻŦ ǘƘŜ ŎƻǳǊǘΩǎ ƧǳǊƛǎŘƛŎǘƛƻƴ ƻǾŜǊ ǘƘŜ ŘŜŦŜƴŘŀƴǘΣ ƛƴ ŎŀǎŜǎ ǎǳŎƘ ŀǎ 
People v. Bocik, is distinguishable because that defendant was not only no longer 
ǎǳōƧŜŎǘ ǘƻ ƛƴǾƻƭǳƴǘŀǊȅ ŎƻƳƳƛǘƳŜƴǘΣ ǘƘŜǊŜ ŀƭǎƻ ǿŀǎ άƴƻ ǇǊƻǎǇŜŎǘ ƻŦ ǊŜǘŀƛƴƛƴƎ 
ŦƛǘƴŜǎǎέ ŀƴŘ ƘŜ ƘŀŘ άōŜŜƴ ǊŜƭŜŀǎŜŘ ŦǊƻƳ ǘƘŜ ƻōƭƛƎŀǘƛƻƴ ƻŦ Ƙƛǎ ōŀƛƭōƻƴŘΦέ  People 
v. Bocik, 211 Ill. App. 3d 801, 807-809 (1991) .  

See Section V(F)(2): Procedure for unfit defendant with treatment expired or 
terminated in the Fitness portion of this Forensic Handbook for a discussion of 
the limited options available per 725 ILCS 5/104-25 when an unfit defendant is 
released from treatment but jurisdiction continues. 

B.  Treatment plan reports during the g(2) period of treatment: 

1. Current treatment plan: In the event that the defendant does not have a current 
treatment plan, then within 3 days of admission under this subdivision (g)(2), a 
treatment plan shall be filed that includes [725 ILCS 5/104-25(g)(2)2nd par]: 

(i) An assessment of the defendant's treatment needs  

(ii) A description of the services recommended for treatment 

(iii) The goals of each type of element of service  

(iv) An anticipated timetable for the accomplishment of the goals, and  

(v) A designation of the qualified professional responsible for the 
implementation of the plan 

2. Periodic treatment plan reports: Every 90 days after the initial g(2) admission, the 
ŦŀŎƛƭƛǘȅ ŘƛǊŜŎǘƻǊ ǎƘŀƭƭ ŦƛƭŜ ŀ άǘǊŜŀǘƳŜƴǘ Ǉƭŀƴ ǊŜǇƻǊǘέ ǿƛǘƘ ǘƘŜ ŎǊƛƳƛƴŀƭ ŎƻǳǊǘΦ  ό¢Ƙƛǎ 
statutory 90-day requirement continues from the Initial and Extended Periods of 
Treatment even though it is possible, as discussed below, for hearings in the g(2) Period 
to be held every 180-days rather than 90-days.)  The treatment plan report shall include 
[725 ILCS 5/104-25(g)(2)3rd par]: 

a) An opinion as to whether the defendant is fit to stand trial  
b) Whether the defendant is currently subject to involuntary admission, in need 

of mental health services on an inpatient basis, or in need of mental health 
services on an outpatient basis 

c) The basis for those findings, and  
d) A current summary of the 5 items required in a treatment plan (see above 

section) 
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3.  Prompt physical review of filed treatment plan reports: The Court, State, and 
Defense should review the treatment plan reports upon receipt for two reasons.   

a.  Need for more frequent hearings: The first reason for a prompt physical 
ǊŜǾƛŜǿ ƻŦ ǘƘŜ ǘǊŜŀǘƳŜƴǘ Ǉƭŀƴ ǊŜǇƻǊǘ όƛƴ ƻǘƘŜǊ ǿƻǊŘǎΣ άǊŜŀŘ ƛǘέύ is that the Court, 
State, and Defense all have the option to cause hearings to be held on a 90 day 
basis rather than every 180 days.  725 ILCS 5/104-25(g)(2)par 4 and (g)(2)(i).  
Presumably the treatment plan report is the primary basis that would motivate 
such a request. 

b. Restoration of fitness: The second reason for immediate review upon receipt 
of the treatment plan report is that the report requires that opinion be given as 
to the fitness of the defendant, and it may opine that the defendant has become 
fit. 

The provision for the Initial and Extended Periods of Treatment that a hearing 
must be held within 14 days of the filing of a treatment plan report opining 
fitness is not applicable.   725 ILCS 5/104-20(a), People v. Olsson, -Ill.App.3d,  979 
N.E.2d 982, 990-991, 366 Ill.Dec. 181, 190 (2012).  But a reason for the report is 
ǘƘŀǘ ƛǘ άƘŜƭǇǎ ǘƘŜ 5ŜŦŜƴǎŜ  ǊŜŀŎƘ ŀƴ ƛƴŦƻǊƳŜŘ ŘŜŎƛǎƛƻƴ ǿƘŜǘƘŜǊ ǘƻ ǎŜŜƪ ŀ ŦƛǘƴŜǎǎ 
ƘŜŀǊƛƴƎΦέ  People v. Olsson,  979 N.E.2d at 990-991.  Furthermore, the State, as 
well as the Court, may have reason to want a prompt hearing on fitness.  Only by 
reading the report will anyone be aware of the change in fitness status.  Beyond 
that, the possibility of restoration to fitness is hardly inconsequential to the 
Court and counsel, and may determine future steps. 

c. Recommended steps upon receipt of 90-Day Treatment Plan Reports when 
on a 180-day hearing frequency: 

Treatment plan reports will be filed every 90 days, but the Court is required to 
hold periodic g(2) hearings only every 180 days.   The Court, State, and Defense  
have the option of requiring periodic hearings to be held every 90 days.  725 ILCS 
5/104-25(g)(2) and (g)(2)(i).   

Some judges reportedly opt in all fitness cases to hold the hearings every 90 days 
during the g(2) period of treatment.  This avoids possible confusion as to 
whether the defendant is in the Initial or Extended Period of Treatment when 
90-Day Hearings are required as opposed to the g(2) period of treatment when 
hearings may be every 180 days.  These judges follow a simple rule that if an 
unfit defendant is in treatment, hearings are held every 90 days until restoration 
to fitness or treatment otherwise ends.   
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If the Court, the State, and the Defense  are satisfied with hearings every 180 
days during the g(2) period of treatment, the treatment plan reports will 
continue to be received every 90 days, just as in the initial and the extended 
periods of treatment.  The practice varies throughout the State as to what a 
judge does when the report ƛǎ ǊŜŎŜƛǾŜŘ ƻƴ ǘƘŜ άƴƻ ƘŜŀǊƛƴƎ ƴŜŎŜǎǎŀǊȅέ фл-day 
dates.   

Some judges merely read the report and, if no action is required, they make sure 
it is filed.  Some judges read the report and enter an order or a record sheet 
entry (a.k.a. docket sheet entry) that shows the report was reviewed and that no 
action is required.  If the report includes a new opinion that the defendant has 
been restored to fitness, the Court may want to make certain the State and 
Defense  are aware.   

And finally, in some instances, the reports are filed without having been 
examined by the judge who, instead, relies on the State, Defense , or DHS to 
alert the Court if the next hearing needs to be accelerated or if other action is 
necessary.  This practice is probably not the preferred one.   

C. Periodic g(2) hearings: The Court, State, or the defendant may cause periodic g(2) hearings 
to be held as often as every 90 days.  725 ILCS 5/104-25(g)(2)par 4.  Periodic g(2) hearings must 
be held at least every 180 days.  725 ILCS 5/104-25(g)(2)(i).   

The periodic g(2) hearings have some similarity to the 90-Day Hearings that are held during the 
Initial Period and the Extended Period of Treatment.  Fitness, though, is only to be heard upon 
motion.  People v. Olsson, --Ill.App.3d--,  979 N.E.2d 982, 991, 366 Ill.Dec. 181, 190 (2012). See 
also People v. Lang, 113 Ill 2d 407, 442 (1986) where in another context there is a similar rule 
for unfit defendants who were found unfit, that is, fitness is only heard upon motion of the 
Court, State, or Defense .  The mandatory purpose of the hearings is to consider whether the 
basis to treat continues and the form of that treatment.  725 ILCS 5/104-25(g)(2)(i), People v. 
Olsson,  979 N.E.2d at 991. 

¢ƘŜ ǎǘŀǘǳǘŜ ǇǊƻǾƛŘŜǎ ǘƘŀǘ ǘƘŜ {ǘŀǘŜΩǎ !ǘǘƻǊƴŜȅ ŀƴŘ ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ŀǘǘƻǊƴŜȅ are to be given 
notice of the hearing, as well as the facility director.  725 ILCS 5/104-25(g)(2)(i).  In practice, the 
State and the Defense  are usually given notice in open court by being present at the prior 
periodic g(2) hearing when the Court announces the next hearing date.  And the facility director 
gets notice by being given a copy of the order that issues upon the conclusion of the g(2) 
hearing. 

1.  Fitness aspect of the periodic g(2) hearing: If the Court, the State, or the Defense 
request fitness is to be considered at a g(2) hearing, the State is to go forward with the 
evidence and to carry the burden of proving fitness by a preponderance of the evidence.  
725 ILCS 5/104-25(g)(2)(i).  The Court is to determine if unfitness continues.   
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a. Trigger of fitness consideration: Fitness is considered upon the motion of the 
{ǘŀǘŜ ƻǊ 5ŜŦŜƴǎŜ ƻǊ ǳǇƻƴ ǘƘŜ /ƻǳǊǘΩǎ ƻǿƴ ƳƻǘƛƻƴΦ  ²ƘƛƭŜ ǘƘŜ Olsson case 
specifically addressed the Defense  requesting a motion, that was in the context 
ƻŦ ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ Řue process right to fitness being considered.  People v. 
Olsson,  979 N.E.2d at 991.  The State or the Court may cause fitness to be heard 
as well.  725 ILCS 5/104-25(g)(2)(4th par.) plus (i). 

The Illinois Supreme Court in People v. Lang said that a committed defendant/ 
respondent has a due process right to fitness hearings on an annual basis or 
άǎƻƻƴŜǊέ ƛŦ ǘƘŜ ŦƻǊƳŜǊ ŘŜŦŜƴŘŀƴǘ ƛǎ ƳŀƪƛƴƎ ŦŀǎǘŜǊ ǇǊƻƎǊŜǎǎ ǘƻǿŀǊŘ ŦƛǘƴŜǎǎΦ  
People v. Lang, 76 Ill.2d 311, 444-445 (1979).  The Defense  may exercise this 
right by simply asking the Court to consider fitness at a regularly scheduled 
periodic g(2) hearing or at a hearing just for that issue. People v. Olsson,  979 
N.E.2d at 991. 

ōΦ 5ŜŦŜƴŘŀƴǘΩǎ ǊƛƎƘǘ ǘƻ ōŜ ǇǊŜǎŜƴǘΥ If fitness is going to be considered, the 
general statutory rule that the defendant has a right to be present at every 
ƘŜŀǊƛƴƎ ƻƴ ǘƘŜ ƛǎǎǳŜ ƻŦ ŦƛǘƴŜǎǎ ŀǇǇƭƛŜǎΦ  ¢ƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ǇǊŜǎŜƴŎŜ may be waived 
with the physicianΩǎ certificate.  725 ILCS 5/104-16(c).   

c. Determination of fit if special provisions and assistance: As at any hearing on 
ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ŦƛǘƴŜǎǎΣ ƛŦ ǘƘŜ /ƻǳǊǘ ŦƛƴŘǎ ǘƘŀǘ ŀ ŘŜǾŜƭƻǇƳŜƴǘŀƭƭȅ ŘƛǎŀōƭŜŘ and/or 
physically disabled unfit defendant may become fit consistent with the statute 
ƻƴ ά¢Ǌƛŀƭ ǿƛǘƘ ǎǇŜŎƛŀƭ ǇǊƻǾƛǎƛƻƴǎ ŀƴŘ ŀǎǎƛǎǘŀƴŎŜΣέ тнр L[/{ рκмлп-22, then the 
case proceeds to trial or other hearing.   

d. Does restored to fitness mean no longer subject to involuntary admission? 
Under the law, restoration to fitness is something different from no longer 
subject to involuntary admission or in need of inpatient mental health services.  
People v. Lang,  113 Ill.2d 407, 440 (1986).  But in practice, it is an extremely rare 
situation that DHS will indicate that a defendant is restored to fitness while 
continuing to opine that the defendant continues to be subject to involuntary 
admission. Upon the Court finding that a defendant has been restored to fitness, 
DHS will generally expect to be discharged from further duties, subject to the 
next section regarding regression. 

e. Determination of fit with concern of regression: For a defendant who has 
been restored to fitness, but for whom the Court fears will regress into unfitness 
without continued treatment, there is a provision that allows for the continued 
treatment until the matter is concluded.   

If the supervisor of the defendant's treatment agrees to continue to provide it, 
the Court may enter any order it deems appropriate for the continued care or 
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treatment of the defendant by the facility or program pending the conclusion of 
the criminal proceedings.  725 ILCS 5/104-20(b).  In other words, the Court may 
order a restored-to-fitness defendant to continue to receive treatment at DHS 
while the case proceeds through trial or other conclusion. 

2.  Treatment aspect of the periodic g(2) hearing: If the defendant remains unfit to 
stand trial, the court must determine if it should continue, modify, or discontinue 
treatment.  The burden of proof and the burden of going forward with the evidence 
shall rest with the State.  The courtΩǎ ŦƛƴŘƛƴƎǎ ǘƘŀǘ ǎƻƳŜ ƪƛƴŘ ƻŦ ǘǊŜŀǘƳŜƴǘ ƛǎ ƴŜŎŜǎǎŀǊȅ 
shall be established by clear and convincing evidence.  The court is to enter its findings 
and an appropriate order.  725 ILCS 5/104-25(g)(2)last par. 

At a periodic g(2) hearing, the Court shall review the current treatment plan to 
determine whether the plan complies with the requirements of the statute.  725 ILCS 
5/104-25(g)(2)par 4 and 725 ILCS 5/104-25(g)(2)(i). 

a. Independent examination: An independent examination may be ordered by 
ǘƘŜ /ƻǳǊǘ ƻƴ ƛǘǎ ƻǿƴ ƛƴƛǘƛŀǘƛǾŜ ƻǊ ƻƴ Ƴƻǘƛƻƴ ōȅ ǘƘŜ ŘŜŦŜƴŘŀƴǘ ƻǊ ǘƘŜ {ǘŀǘŜΩǎ 
Attorney upon demonstration that the treatment plan cannot be effectively 
reviewed by the Court without such an examination.  But only one independent 
examination per year may be ordered pursuant to this section.  A psychiatrist or 
clinical psychologist not in the employ of DHS shall conduct the independent 
examination.  725 ILCS 5/104-25(g)(2)par 4 and 725 ILCS 5/104-25(g)(2)(i). 

b. Defendant has no right to be present: The statutory provision giving a 
ŘŜŦŜƴŘŀƴǘ ǘƘŜ ǊƛƎƘǘ ǘƻ ōŜ ǇǊŜǎŜƴǘ ǎǇŜŎƛŦƛŎŀƭƭȅ ǎŀȅǎ ƛǘ ƛǎ ƛƴ ǊŜƎŀǊŘ ǘƻ άŜǾŜǊȅ ƘŜŀǊƛƴƎ 
ƻƴ ǘƘŜ ƛǎǎǳŜ ƻŦ ŦƛǘƴŜǎǎΦέ  тнр L[/{ рκмлп-16(c).  If the 90 or 180-Day Hearing is 
only in regard to a review of the treatment plan report and fitness will not be 
ŎƻƴǎƛŘŜǊŜŘΣ ǘƘŜ ǎǘŀǘǳǘŜ ǇǊƻǾƛŘŜǎ ǘƘŀǘ ƛŦ ǘƘŜ ŘŜŦŜƴŘŀƴǘ ƛǎ άŎƻƴŦƛƴŜŘ ƛƴ ŀ ǎŜŎǳǊŜ 
ǎŜǘǘƛƴƎΣέ ǘƘŜ /ƻǳǊǘ Ƴŀȅ ŜƴǘŜǊ άŀƴ ƻǊŘŜǊ ǘƘŀǘ ǊŜǉǳƛǊŜǎ ǘƘŜ ŘŜŦŜƴŘŀƴǘ ǘƻ ŀǇǇŜŀǊΦέ 
725 ILCS 5/104-25(g)(2)(par 5).  See People v. Olsson, --Ill.App.3d--,  979 N.E.2d 
982, 989, 366 Ill.Dec. 181, 190 (2012). 

Recommendation: Defense counsel may want to proceed cautiously about 
representing unfit-committed-defendants over long periods without either face-
to-face contact or at least telephone contact with the defendants.  Criminal 
defense attorneys and public defenders should realize that while there are 
similar 180-day hearings when a respondent is civilly committed in the civil 
courts, those hearings are held at the DHS facilities, which means those 
attorneys generally have easy personal and consistent access to their clients at 
least every 180 days.   
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c. Findings regarding treatment: At a periodic g(2) hearing, the Court shall make 
one of the following findings: 

¶ The defendant is currently subject to involuntary admission or 
inpatient care, [See the discussion below how this includes a finding 
that the defendant constitutes a serious threat to the public safety], 
725 ILCS 5/104-25(g)(2)(i)(A)&(B) 

¶ The defendant is in need of mental health services in the form of 
inpatient care, 725 ILCS 5/104-25(g)(2)(i)(B) 

¶ The defendant is in need of mental health services but not subject to 
involuntary admission nor inpatient care, 725 ILCS 5/104-25(g)(2)(i)(C)  

¶ This is also referred to at 725 ILCS 5/104-25(g)(2)par 3 and 730 ILCS 
5/5-2-4(a-1)ό/ύ ŀǎ άƛƴ ƴŜŜŘ ƻŦ ƳŜƴǘŀƭ ƘŜŀƭǘƘ ǎŜǊǾƛŎŜǎ ƻƴ ŀƴ ƻǳǘǇŀǘƛŜƴǘ 
ōŀǎƛǎέ  

¶ None of the above, that is, the defendant is not subject to involuntary 
admission and is no longer in need of mental health services in the 
form of inpatient care or on an outpatient basis, 725 ILCS 5/104-
25(g)(2)(i) 

 
d. Definitions of standards: ¢ƘŜ ǎǘŀǘǳǘŜ ǇǊƻǾƛŘŜǎ ǘƘŀǘ ǘƘŜ ǎǘŀƴŘŀǊŘǎ άǎƘŀƭƭ ƘŀǾŜ 
the meanings as ascribed to them in clause (d)(3) of Section 5-2-п ƻŦ ǘƘŜ Ψ¦ƴƛŦƛŜŘ 
/ƻŘŜ ƻŦ /ƻǊǊŜŎǘƛƻƴǎΩ ώтол L[/{ рκр-2-пϐΦέ 725 ILCS 5/104-25(g)(2)(ii) 

i. Subject to involuntary admission: As discussed at some length in this 
Forensic Handbook at V(A)(5): 5ŜŦƛƴƛǘƛƻƴ ƻŦ άƛƴǾƻƭǳƴǘŀǊȅ ŀŘƳƛǎǎƛƻƴΣέ ǘƘŜ 
Fitness Statutes directs to a definition in the NGRI statute that has been 
repealed.   For reasons previously stated in this Manual, the appropriate 
definition is more likely: 

An unfit defendant who due to mental illness is 
reasonably expected to inflict serious physical harm 
upon himself or another and who would benefit from 
inpatient care or is in need of inpatient care. 730 ILCS 
5/5-2-4(a-1)(B). 

It is possible that reviewing court someday might instead opt for the 
involuntary admission definition in the Mental Health Code at 405 ILCS 
5/1-119.  See the Manual at V(A)(5): Definition of άƛƴǾƻƭǳƴǘŀǊȅ ŀŘƳƛǎǎƛƻƴέ 
for that definition. 

ii. In need of mental health services on an inpatient basis: άLƴ ƴŜŜŘ ƻŦ 
mental health services on an inpatient ōŀǎƛǎέ ƛǎ ŘŜŦƛƴŜŘ ŀǎ ŀ ŘŜŦŜƴŘŀƴǘ 
who has been found not guilty by reason of insanity but who due to 
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mental illness is reasonably expected to inflict serious physical harm upon 
him or herself or another and who would benefit from inpatient care or is 
in need of inpatient care. 730 ILCS 5/5-2-4(a-1)(B). 

iii. In need of mental health services on an outpatient basisΥ άLƴ ƴŜŜŘ ƻŦ 
mental health services on an outpatient ōŀǎƛǎέ ƛǎ ŘŜŦƛƴŜŘ ŀǎ ŀ ŘŜŦŜƴŘŀƴǘ 
who has been found not guilty by reason of insanity who is not in need of 
mental health services on an inpatient basis, but is in need of outpatient 
care, drug and/or alcohol rehabilitation programs, community 
adjustment programs, individual, group, or family therapy, or 
chemotherapy.  730 ILCS 5/5-2-4(a-1)(C). 

ŜΦ !ŘŘƛǘƛƻƴŀƭ ǎǘŀƴŘŀǊŘ ŦƻǊ ŎƻƴǘƛƴǳƛƴƎ ǘǊŜŀǘƳŜƴǘ ōŀǎŜŘ ƻƴ άŎƻƴǎǘƛǘǳǘŜǎ ŀ ǎŜǊƛƻǳǎ 
threat to the public safetyέ:  

The statute at 725 ILCS 5/104-25(g)(2ύόƛύό!ύ ǇǊƻǾƛŘŜǎ ƻƴƭȅ ǘƘŀǘ άǎǳōƧŜŎǘ ǘƻ 
involuntary admissionέ ƛǎ ŀ ōŀǎƛǎ ŦƻǊ ŦǳǊǘƘŜǊ Ǝόнύ ǘǊŜŀǘƳŜƴǘΦ   

At the original hearing at the end of the Extended Period of Treatment, there are 
two bases to order treatment: subject to involuntary admission a serious threat 
to the public safety. 725 ILCS 5/104-25(g)(2) 1st par.   The continuing treatment 
statute [725 ILCS 5/104-нрόƎύόнύόƛύό!ύϐ ƳŀƪŜǎ ƴƻ ƳŜƴǘƛƻƴ ƻŦ άŎƻƴǎǘƛǘǳǘŜǎ ŀ 
ǎŜǊƛƻǳǎ ǘƘǊŜŀǘ ǘƻ ǘƘŜ ǇǳōƭƛŎ ǎŀŦŜǘȅέ ŀǎ ŀ ōŀǎƛǎ ǘo continue treatment.  But that 
standard is implicitly included as a basis to continue treatment in the g(2) period.   

Without that construction, only those unfit as the result of mental illness would 
be subject to outpatient treatment orders during the g(2) Period of Treatment.  
Those unfit for reasons of physical disability ǿƻǳƭŘ ƴƻǘ ōŜ ǎǳōƧŜŎǘ ǘƻ ǘƘŜ ŎƻǳǊǘΩǎ 
order to continue to undergo treatment to be rendered fit, and that is not what 
the statute contemplates.  See People v. Young, 287 Ill. App. 3d 394, 398 (1997) 
where a deaf mute not subject to involuntary admission was committed to DHS 
to undergo g(2) inpatient treatment based on constituting a serious threat to the 
public safety. 

f. Written order: If the Court orders treatment to ŎƻƴǘƛƴǳŜ ƛƴ ǎƻƳŜ ŦƻǊƳΣ άǘƘŜ 
ŎƻǳǊǘ ǎƘŀƭƭ ŜƴǘŜǊ ƛǘǎ ŦƛƴŘƛƴƎǎ ŀƴŘ ŀƴ ŀǇǇǊƻǇǊƛŀǘŜ ƻǊŘŜǊΦέ  тнр L[/{ рκмлп-
25(g)(2)(i).  The order should include the date of the next periodic g(2) hearing, 
which is usually in another 180 days, unless 90-day hearings have been 
requested.  

3. Discharge Hearing aspect of the periodic g(2) hearing (rare):  

The Illinois Supreme Court in People v. Lang ruled that an unfit defendant civilly-
committed per 725 ILCS 5/104-23(b)(3) has a constitutional due process right to an 
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initial or subsequent Discharge Hearings upon the discovery of new exculpatory 
evidence.  People v. Lang, 113 Ill 2d 407 (1986).   

It seems extremely likely that if the State instead pursues the companion statute route, 
that is, 725 ILCS 5/104-23(b)(1) with 5/104-25(g)(2), an unfit defendant committed by a 
criminal court is also entitled to the same rights to a subsequent Discharge Hearing 
upon the discovery of exculpatory evidence.  Note that in the g(2) framework there will 
be much fewer procedural problems in holding a new Discharge Hearing because g(2) 
matters take place in an open criminal file. 

D. Conditional release or discharge of an unfit defendant remanded to DHS for treatment: 
The Fitness Statutes specifically provide that the conditional release of a defendant from DHS or 
ŀ ŘƛǎŎƘŀǊƎŜ ƻŦ ŀ ŘŜŦŜƴŘŀƴǘ ŦǊƻƳ 5I{ Ƴǳǎǘ ōŜ ŀǇǇǊƻǾŜŘ ōȅ ǘƘŜ άƻǊƛƎƛƴŀƭ ŎƻǳǊǘ ƘŀǾƛƴƎ 
ƧǳǊƛǎŘƛŎǘƛƻƴ ƻǾŜǊ ǘƘŜ ŘŜŦŜƴŘŀƴǘΣέ ǘƘŀǘ ƛǎΣ ǘƘŜ ŎǊƛƳƛƴŀƭ ŎƻǳǊǘ ƛƴ ǿƘƛŎƘ ǘƘŜ ŎƘŀǊƎŜǎ ǿŜǊŜ ŦƛƭŜŘΦ  тнр 
ILCS 5/104-25(g)(2)par 1. 

¢ƘŜ ǘŜǊƳǎ άŎƻƴŘƛǘƛƻƴŀƭ ǊŜƭŜŀǎŜΣέ άŘƛǎŎƘŀǊƎŜΣέ ŀƴŘ άǊŜƭŜŀǎŜέ ŀǊŜ ǳǎŜŘ ƛƴ тнр L[/{ рκмлп-25.  In 
ŀŘŘƛǘƛƻƴΣ ǘƘŜ ŎŀǎŜ ƭŀǿ Ƙŀǎ ǊŜŦŜǊŜƴŎŜǎ ǘƻ άǳƴŎƻƴŘƛǘƛƻƴŀƭ ŘƛǎŎƘŀǊƎŜΣέ άŎƻƴŘƛǘƛƻƴŀƭ ŘƛǎŎƘŀǊƎŜΣέ ŀƴŘ 
άǳƴŎƻƴŘƛǘƛƻƴŀƭ ǊŜƭŜŀǎŜΦέ  {ŜŜ People v. Bocik, 211 Ill.App.3d 801 (1991) where all of these terms 
are used, with reasonable clarity. 

мΦ  5ƛǎŎƘŀǊƎŜΥ ά5ƛǎŎƘŀǊƎŜΣέ ǳǎŜŘ ƛƴ тнр L[/{ рκмлп-25(g)(2)1st par, is not defined in the 
CƛǘƴŜǎǎ {ǘŀǘǳǘŜǎ ƻǊ ƛƴ ǘƘŜ άtǊƻŎŜŜŘƛƴƎǎ ŀŦǘŜǊ !Ŏǉǳƛǘǘŀƭ ōȅ wŜŀǎƻƴ ƻŦ Lƴǎŀƴƛǘȅέ όNGRI) 
statute in the Unified Code of Corrections.  

Lƴ ƻƴŜ ƛƴǎǘŀƴŎŜ ƛƴ ǘƘŜ CƛǘƴŜǎǎ {ǘŀǘǳǘŜǎΣ ǘƘŜ ǘŜǊƳ άŘƛǎŎƘŀǊƎŜέ ƛǎ ǳǎŜŘ ƛƴ ǘƘŜ ǎǇŜŎƛŦƛŎ 
ŎƻƴǘŜȄǘ ƻŦ ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ŘƛǎŎƘŀǊƎŜ ŦǊƻƳ ŀ ŎƻƳƳƛǘƳŜƴǘ ŀƴŘ ǘƘŜ {ǘŀǘŜ ōŜƛƴƎ ŀƭƭƻǿŜŘ ǘƻ 
reinstate charges that were previously dismissed without prejudice.  725 ILCS 5/104-
23(b)(3). 

¢ƘŜǊŜ ƛǎ ŀ ŘŜŦƛƴƛǘƛƻƴ ƻŦ άŘƛǎŎƘŀǊƎŜέ ƛƴ ǘƘŜ ŘŜŦƛƴƛǘƛƻƴ ǎŜŎǘƛƻƴ ƻŦ ǘƘŜ aI55/Φ  ά5ƛǎŎƘŀǊƎŜέ 
is defined in that code as the full release of any person admitted or otherwise detained 
under the provisions of the MHDDC from treatment, habilitation, or care and custody.  
405 ILCS 5/1-млфΦ  ¢Ƙŀǘ ŘŜŦƛƴƛǘƛƻƴ ƻŦ άŘƛǎŎƘŀǊƎŜέ ŀǎ ŀ άŦǳƭƭ ǊŜƭŜŀǎŜέ ǎŜŜƳǎ ŎƻƴǎƛǎǘŜƴǘ 
with the use of the term elsewhere in the Fitness Statutes.  725 ILCS 5/104-26(c)(5) & 
(6). 

2.  Conditional release: ά/ƻƴŘƛǘƛƻƴŀƭ ǊŜƭŜŀǎŜέ ƛǎ ǳǎŜŘ ƛƴ тнр L[/{ рκмлп-25(g)(2)1st 
paragraph.  It is not defined in the Fitness Statutes. 

The g(2) statute (725 ILCS 5/104-нрόƎύόнύόƛƛύύ ǎǘŀǘŜǎ ǘƘŀǘ ŎŜǊǘŀƛƴ ǘŜǊƳǎΣ ƛƴŎƭǳŘƛƴƎ άǎǳōƧŜŎǘ 
to involuntary ŀŘƳƛǎǎƛƻƴΣέ άƛƴ ƴŜŜŘ ƻŦ ƳŜƴǘŀƭ ƘŜŀƭǘƘ ǎŜǊǾƛŎŜǎ ƛƴ ǘƘŜ ŦƻǊƳ ƻŦ ƛƴǇŀǘƛŜƴǘ 
ŎŀǊŜΣέ ŀƴŘ άƛƴ ƴŜŜŘ ƻŦ ƳŜƴǘŀƭ ƘŜŀƭǘƘ ǎŜǊǾƛŎŜǎέ ǎƘŀƭƭ ƘŀǾŜ ǘƘŜ ƳŜŀƴƛƴƎǎ ŦƻǳƴŘ ƛƴ 
άtǊƻŎŜŜŘƛƴƎǎ ŀŦǘŜǊ !Ŏǉǳƛǘǘŀƭ ōȅ wŜŀǎƻƴ ƻŦ Lƴǎŀƴƛǘȅέ όbDwLύ ǎǘŀǘǳǘŜ ƛƴ ǘƘŜ ¦ƴƛŦƛŜŘ /ƻŘŜ ƻŦ 
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Corrections, 730 ILCS 5/5-2-пΦ  .ǳǘ ǘƘŜ Ǝόнύ ǎǘŀǘǳǘŜ ŘƻŜǎ ƴƻǘ ƛƴŎƭǳŘŜ άŎƻƴŘƛǘƛƻƴŀƭ 
ǊŜƭŜŀǎŜέ ŀǎ ƻƴŜ ƻŦ ǘƘƻǎŜ ǘŜǊƳǎΣ ŜǾŜƴ ǘƘƻǳƎƘ ǘƘŜ άtǊƻŎŜŜŘƛƴƎǎ ŀŦǘŜǊ !Ŏǉǳƛǘǘŀƭ ōȅ wŜŀǎƻƴ 
ƻŦ Lƴǎŀƴƛǘȅέ ǎǘŀǘǳǘŜ ƛƴŎƭǳŘŜs a definition for that term.   

Regardless if due to legislative oversiƎƘǘ ƻǊ ƻǘƘŜǊǿƛǎŜΣ ǘƘŜ άtǊƻŎŜŜŘƛƴƎǎ ŀŦǘŜǊ !Ŏǉǳƛǘǘŀƭ 
ōȅ wŜŀǎƻƴ ƻŦ Lƴǎŀƴƛǘȅέ ǎǘŀǘǳǘŜ ǿƻǳƭŘ ŀǇǇŜŀǊ ǘƻ ōŜ ǘƘŜ ōŜǎǘ ǇƭŀŎŜ ǘƻ ŦƛƴŘ ǘƘŜ ŘŜŦƛƴƛǘƛƻƴ ƻŦ 
άŎƻƴŘƛǘƛƻƴŀƭ ǊŜƭŜŀǎŜέ ǎƛƴŎŜ ƛǘ ƛǎ ǘƘŜ ǎƻǳǊŎŜ ƻŦ ƻǘƘŜǊ ŘŜŦƛƴƛǘƛƻƴǎΦ 

 ά/ƻƴŘƛǘƛƻƴŀƭ ǊŜƭŜŀǎŜέ ƛƴ ǘƘŜ άtǊƻŎŜŜŘƛƴƎǎ ŀŦǘŜǊ !Ŏǉǳƛǘǘŀƭ ōȅ wŜŀǎƻƴ ƻŦ Lƴǎŀƴƛǘȅέ ǎǘŀǘǳǘŜ 
is defined as the release from the custody of DHS under such conditions as the Court 
Ƴŀȅ ƛƳǇƻǎŜ ǿƘƛŎƘ ǊŜŀǎƻƴŀōƭȅ ŀǎǎǳǊŜǎ ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ǎŀǘƛǎŦŀŎǘƻǊȅ ǇǊƻƎǊŜǎǎ ƛƴ 
treatment or habilitation and the safety of the defendant and others.  730 ILCS 5/5-2-
4(a-1)(D).   

a. Terms and conditions of a conditional release: The Court shall consider such 
terms and conditions which may include, but need not be limited to, outpatient 
care, alcoholic and drug rehabilitation programs, community adjustment 
programs, individual, group, family, and chemotherapy, random testing to 
monitor medications, periodic checks with the legal authorities and/or DHS, and 
no contact with the victim.  730 ILCS 5/5-2-4(a-1)(D). 

b. Reports during conditional release: The person or facility rendering the 
outpatient care shall be required to periodically report to the Court on the 
progress of the defendant.  The Department may contract with any public or 
private agency in order to discharge any responsibilities imposed under this 
Section. 730 ILCS 5/5-2-4(a-1)(D).   

c. Length of conditional release: Conditional release shall be for a maximum 
period of five years.  730 ILCS 5/5-2-4(a-1)(D).   

In a case of a defendant charged with forcible felony, the defendant, the 
treatment provider, or the State may petition the Court for extensions of the 
conditional release period for increments of five years.  730 ILCS 5/5-2-4(a-1)(D).   

The length of any conditional release is further subject to the provision that 
limits the total of all treatment to a duration not to exceed the maximum 
sentence to which a defendant would have been subject had he or she been 
convicted in a criminal proceeding.  725 ILCS 5/104-25(g)(4). 

d. Do periodic g(2) hearings continue? The statute contains no requirement that 
periodic g(2) hearings be held once a defendant is no longer confined.  Hearings 
ŀǊŜ ƻƴƭȅ ǊŜǉǳƛǊŜŘ άŦƻǊ ǎƻ ƭƻƴƎ ŀǎ ǘƘŜ ŘŜŦŜƴŘŀƴǘ ƛǎ ŎƻƴŦƛƴŜŘ ǳƴŘŜǊ ǘƘŜ ƻǊŘŜǊΦέ  
725 ILCS 5/104-25(g)(2)(i). 
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e. Recommendation of status hearings for unfit defendants on conditional 
release: Regardless of any statutory requirement for periodic hearings during the 
conditional release of the defendant, several factors weigh in favor of 
scheduling, at a minimum, status hearings.   

The posture of the case at this point is that criminal charges remain pending as 
the defendŀƴǘΩǎ ǊŜǎǘƻǊŀǘƛƻƴ ǘƻ ŦƛǘƴŜǎǎ ƛǎ ŀǿŀƛǘŜŘΦ  ¢ƘŜ ŘŜŦŜƴŘŀƴǘ ƛǎ ǎǳōƧŜŎǘ ǘƻ ŀ 
conditional release order with conditions that are intended, in part, to work 
toward the restoration of fitness.  Periodic reports are being filed by the agency 
providing outpatient services or otherwise monitoring the conditional release.  

Status hearings will serve the purposes of: 

¶ aƻƴƛǘƻǊƛƴƎ ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ŎƻƳǇƭƛŀƴŎŜ ǿƛǘƘ ǘƘŜ ǘŜǊƳǎ ƻŦ ǘƘŜ 
conditional release order 

¶ Determining if the conditional release order should be 
terminated, modified, or extended 

¶ Alerting the Court (and counsel) whether a hearing should be held 
as to whether the defendant has been restored to fitness 

¶ /ŀǳǎƛƴƎ ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ŀǘǘƻǊƴŜȅ ǘƻ ǊŜǾƛŜǿ ǿƛǘƘ ǘƘŜ ŘŜŦŜƴŘŀƴǘ 
whether a request should be made concerning modification or 
termination of the conditional release and/or a request for a 
hearing to determine if fitness has been restored 

¶ Upon the expiration or termination of conditional release, 
providing an opportunity to the Court to set the criminal case for 
fuǊǘƘŜǊ ǎǘŀǘǳǎ ƘŜŀǊƛƴƎǎ ŀǎ ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ŦƛǘƴŜǎǎ ǊŜǎǘƻǊŀǘƛƻƴ ƛǎ 
awaited. 
 

As always, the State has the burden of proving fitness by a preponderance of the 
evidence.  See 725 ILCS 5/104-11(c). 

As is always the case during the g(2) Period of Treatment, the State has the 
burden of proving the need for treatment by clear and convincing evidence.  725 
ILCS 5/104-25(g)(2)(i) last sentence.     

f. Revocation of conditional release: /ƻƴŘƛǘƛƻƴŀƭ ǊŜƭŜŀǎŜ ƛƴ ǘƘŜ άtǊƻŎŜŜŘƛƴƎǎ 
ŀŦǘŜǊ !Ŏǉǳƛǘǘŀƭ ōȅ wŜŀǎƻƴ ƻŦ Lƴǎŀƴƛǘȅέ ǎǘŀǘute may be revoked and the defendant 
recommitted based the Illinois Supreme Court case of People v. Jurisec, 199 Ill.2d 
108 (2002), a NGRI case. 

The threshold question is whether the terms of conditional release have been 
violated (Jurisec at 122-123) based on an implicit preponderance of evidence 
standard.  See Jurisec, 199 Ill.2d at 120-121. 
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The trial court next determines whether the conditional discharge should be 
terminated and the defendant recommitted based on a clear and convincing 
evidence standardΦ  ¢ƘŜ ŎƻǳǊǘ ƛǎ ǘƻ ŘŜǘŜǊƳƛƴŜ ǿƘŜǘƘŜǊ ŘŜŦŜƴŘŀƴǘ ƛǎ άǎǳōƧŜŎǘ ǘƻ 
ƛƴǾƻƭǳƴǘŀǊȅ ŀŘƳƛǎǎƛƻƴέ ƻǊ άƛƴ ƴŜŜŘ ƻŦ ƳŜƴǘŀƭ ƘŜŀƭǘƘ ǎŜǊǾƛŎŜǎ ƻƴ ŀƴ ƛƴǇŀǘƛŜƴǘ 
ōŀǎƛǎέ ƻǊΣ ƛƴǎǘŜŀŘΣ ǿƘŜǘƘŜǊ ŎƻƴŘƛǘƛƻƴŀƭ ǊŜƭŜŀǎŜ ǎƘƻǳƭŘ ōŜ ŎƻƴǘƛƴǳŜŘΣ ǿƛǘƘ ƻǊ 
without modification of the original release conditions. Jurisec, 199 Ill.2d at 122-
124. 

E. Maximum duration of treatment, including the g(2) period: In no event may the treatment 
period be extended to exceed the maximum sentence to which a defendant would have been 
subject had he or she been convicted in a criminal proceeding.  

1. Natural Life and Extended Term are not included in duration: For purposes of the 
CƛǘƴŜǎǎ {ǘŀǘǳǘŜǎΣ ǘƘŜ ƳŀȄƛƳǳƳ ǎŜƴǘŜƴŎŜ ǎƘŀƭƭ ōŜ ŘŜǘŜǊƳƛƴŜŘ ōȅ ǘƘŜ ά{ŜƴǘŜƴŎŜ ƻŦ 
LƳǇǊƛǎƻƴƳŜƴǘ ŦƻǊ CŜƭƻƴȅέ ǎǘŀǘǳǘŜ ƛƴ ǘƘŜ ά¦ƴƛŦƛŜŘ /ƻŘŜ ƻŦ /ƻǊǊŜŎǘƛƻƴǎέ ώтол L[/{ рκр-8-
1], with the exclusion of any sentence of natural life.  725 ILCS 5/104-25(g)(4).  That 
particular statute in the Unified Code of Corrections does not contain provisions for 
extended term sentences; therefore, calculation of the maximum sentence for purposes 
of duration of g(2) treatment may not include the period of an extended term sentence.   

нΦ ά¢ǊŜŀǘƳŜƴǘέ ƛǎ ŀƭƭ ŦƻǊƳǎΥ In regard to the maximum duration of treatment, the 
Fitness Statutes do not distinguish between inpatient, outpatient, or other non-
custodial treatment.  Any form of treatment ordered pursuant to the Fitness Statutes 
must terminate when the duration has reached the length of the maximum sentence. 

оΦ  bƻ άƎƻƻŘ ǘƛƳŜέ ƛƴ ŘŜǘŜǊƳƛƴƛƴƎ ƳŀȄƛƳǳƳ ǘǊŜŀǘƳŜƴǘ ǇŜǊƛƻŘΥ Calculation of the 
maximum term of treatment does not include credit ŦƻǊ άƎƻƻŘ ǘƛƳŜΦέ  People v. 
Williams, 142 Ill. App. 3d 858, 863 (1986).   

.ǳǘ ŀ ŦƻǊƳŜǊƭȅ ǳƴŦƛǘ ŘŜŦŜƴŘŀƴǘ ǿƘƻ ƛǎ ǎǳōǎŜǉǳŜƴǘƭȅ ŎƻƴǾƛŎǘŜŘ ƛǎ ŜƴǘƛǘƭŜŘ ǘƻ ŀƴȅ άƎƻƻŘ 
timeέ ŎǊŜŘƛǘ on the sentence of incarceration that is applicable to the charge or charges.  
Williams, 142 Ill. App. 3d at 864.   

Lƴ ƻǘƘŜǊ ǿƻǊŘǎΣ άƎƻƻŘ ǘƛƳŜέ ŎǊŜŘƛǘ does not reduce the maximum term of treatment for 
ŀƴ ǳƴŦƛǘ ŘŜŦŜƴŘŀƴǘΣ ōǳǘ άƎƻƻŘ ǘƛƳŜέ ŎǊŜŘƛǘ ŘƻŜǎ later apply to a sentence of 
incarceration for the same defendant who has subsequently become fit and was 
convicted of the charge. 

4. Thiem date: Lƴ ǇǊŀŎǘƛŎŜΣ ŀǘǘƻǊƴŜȅǎ ŀƴŘ 5I{ ǇŜǊǎƻƴƴŜƭ ǎƻƳŜǘƛƳŜ ǊŜŦŜǊ ǘƻ ŀ άThiem 
dateέ ƛƴ ǊŜƎŀǊŘ ǘƻ ǘƘŜ maximum period of commitment for an unfit defendant in 
treatment.  Thiem was a NGRI case and not a UST case.  People v. Thiem, 82 Ill. App. 3d 
956 (1980).  
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The concept of a Thiem date is that the maximum period of commitment in a NGRI case 
is determined by reference to the maximum sentence permitted under the existing 
sentencing scheme reduced by the maximum potential credit for good behavior, and 
the date ending the maximum period of involuntary commitment is referred to as the 
άThiem ŘŀǘŜΦέ   

¢ƻ ǘƘŜ ŜȄǘŜƴǘ ǘƘŀǘ ŀ άThiem dateέ ǊŜŦŜǊǎ ǘƻ ŘŜǘŜǊƳƛƴƛƴƎ ǘƘŜ ƳŀȄƛƳǳƳ ǇŜǊƛƻŘ ƻŦ 
commitment in a UST context, there is no problem.  But the NGRI context differs from 
the UST context because a Thiem date for a NGRI may utilize an extended term sentence 
[People v. Larson, 132 Ill. App. 3d 594, 598 (1985)] and must incorporate credit for good 
behavior.  Neither an extended term sentence nor credit for good behavior applies to 
the maximum period of commitment for an unfit defendant. 

wŜǇƻǊǘŜŘƭȅΣ ǎƻƳŜ 5I{ ǇŜǊǎƻƴƴŜƭ ǊŜǎǘǊƛŎǘ ŀƴȅ ǊŜŦŜǊŜƴŎŜ ǘƻ ŀ άThiem dateέ ǘƻ bDwL ŎŀǎŜǎ 
only, while others do use that term for UST cases. 

5.  Credit on sentence for time served in treatment: If the defendant is restored to 
fitness and is subsequently convicted, time spent in custody pursuant to the Fitness 
Statutes or pursuant to a civil commitment to DHS following a finding of unfitness shall 
be credited against any sentence imposed in the criminal case.  725 ILCS 5/104-24 

F. Termination of treatment for an unfit defendant per 725 ILCS 5/104-25: Treatment for the 
purpose of restoring fitness for an unfit defendant at the end of the Extended Term of 
Treatment or in the g(2) Period of Treatment terminates if:  

¶ At a Discharge Hearing, the evidence does not prove the defendant guilty 
beyond a reasonable doubt and the charge is dismissed.  (The State does have 
the option of seeking a commitment under the provisions of the MHDDC.) 725 
ILCS 5/104-25(b). 

¶ ά!ǘ ŀ ŘƛǎŎƘŀǊƎŜ ƘŜŀǊƛƴƎΣ ǘƘŜ ŘŜŦŜƴŘŀƴǘ ƛǎ ŦƻǳƴŘ ƴƻǘ Ǝǳƛƭǘȅ ōȅ ǊŜŀǎƻƴ ƻŦ ƛƴǎŀƴƛǘȅΦέ  
ά¢ƘŜ ǇǊƻŎŜŜdings after acquittal by reason of insanity under Section 5-2-4 of the 
Unified Code of Corrections [730 ILCS 5/5-2-пϐ ǎƘŀƭƭ ŀǇǇƭȅΦέ  тнр L[/{ рκмлп-
25(c). 

¶ The Court finds at the expiration of the Extended Period of Treatment that an 
unfit defendant is not subject to involuntary admission under the MHDDC and 
does not constitute a serious threat to the public safety. 725 ILCS 5/104-25(g)(3). 

¶ The Court finds during the g(2) period of treatment that an unfit defendant is no 
longer subject to involuntary admission, does not constitute a serious threat to 
the public safety, and is not in need of any mental health services, including 
outpatient services. 725 ILCS 5/104(g)(2)(i).  

¶ The Court finds during a conditional release of an unfit defendant during the g(2) 
period of treatment that the defendant will never attain fitness.  Bocik, 211 Ill. 
App. 3d at 807-809, or  
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¶ An unfit defendant has undergone treatment for a period equal to the maximum 
sentence he or she would have been subject had he or she have been convicted 
in a criminal proceeding [725 ILCS 5/104-25(g)(4)], in other words, the g(2) 
period of treatment has expired.  725 ILCS 5/104-25(g)(3). 

 
1. No automatic dismissal of the charge: The criminal case is not automatically 
dismissed upon the termination of treatment for an unfit ŘŜŦŜƴŘŀƴǘΣ ōǳǘ ǘƘŜ {ǘŀǘŜΩǎ 
options are limited.  The State may not proceed with the case until the defendant is 
restored to fitness.  The due process clause of the United States Constitution (U.S. 
Const., amend. XIV) prohibits the conviction and sentencing of a person who is 
incompetent to stand trial. See Drope v. Missouri, 420 U.S. 162, 172, 43 L. Ed. 2d 103, 
113, 95 S. Ct. 896, 904 (1975); People v. Mitchell, 189 Ill. 2d 312, 328-29, 245 Ill. Dec. 1, 
727 N.E.2d 254 (2000). 

As stated above, there is no statutory or case authority for the proposition that 
άǊŜƭŜŀǎŜέ ƻŦ ǘƘŜ ŘŜŦŜƴŘŀƴǘ ŦǊƻƳ ŀƭƭ ǘǊŜŀǘƳŜƴǘ ƴŜŎŜǎǎŀǊƛƭȅ ƳŜŀƴǎ άǊŜƭŜŀǎŜ ŀƴŘ ŘƛǎƳƛǎǎŀƭ 
ƻŦ ŀƭƭ ŎƘŀǊƎŜǎ ǿƛǘƘ ǇǊŜƧǳŘƛŎŜΦέ  ¢ƘŜ ǎǘŀǘǳǘŜ ƛƴ ǉǳŜǎǘƛƻƴΣ тнр ILCS 5/104-25(g)(3), refers 
ƻƴƭȅ ǘƻ ŀ άǊŜƭŜŀǎŜέ ŀƴŘ ƴƻǘ ǘƻ ŀƴȅ ŘƛǎƳƛǎǎŀƭΦ  9ƭǎŜǿƘŜǊŜ ǿƘŜǊŜ ǘƘŜ CƛǘƴŜǎǎ {ǘŀǘǳǘŜǎ 
ŎƻƴǘŜƳǇƭŀǘŜ ŀ ŘƛǎƳƛǎǎŀƭ ǿƛǘƘ ǇǊŜƧǳŘƛŎŜΣ ǘƘŜ ǇƘǊŀǎŜ άŘƛǎƳƛǎǎ ǿƛǘƘ ǇǊŜƧǳŘƛŎŜ ǘƘŜ ŎƘŀǊƎŜǎέ 
is used.  725 ILCS 5/104-23(b)(3).    

As restoration to fitness is awaited, the State may have the option to seek a nolle 
prosequi or dismissal with leave to reinstate.  Many of the serious felony offenses are 
not subject to any statute of limitations.  720 ILCS 5/3-5(a). 

a. Prosecution may wish to proceed even if incarceration prohibited: The fact 
that the defendant is not subject to further incarceration upon conviction with 
application of credit for time-served for the years of initial, extended, and g(2) 
treatment would not appear to prohibit prosecution upon restoration to fitness.  
Judgment of conviction might be sought by the State because of its potential 
impact in later prosecutions against the same defendant.  For example, to seek a 
mandatory life sentence against an habitual criminal, the State must show two 
prior convictions for specified offenses.  720 ILCS 5/33B-1. 

2.  Procedure for unfit defendant with treatment expired or terminated:  The Fitness 
Statutes give little guidance as to the procedure when treatment has expired or has 
been terminated for the unfit defendant and the State does not wish to dismiss the 
charge.   

There are these questions.  May the Court require the defendant to appear upon notice 
at a reasonable frequency, such as semi-annually, until fitness is attained?  May the 
Court require the defendant to immediately inform the clerk of any change of address?  
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May the court order fitness examinations from time-to-time to see if fitness has been 
restored?  May the Court require the defendant to remain subject to bond conditions?   

Based generally on the fact that a criminal charge is pending against the defendant, that 
prosecution has been halted to protect the rights of the defendant, and that there is no 
express statutory or case law that prohibits the State from proceeding when the 
ŘŜŦŜƴŘŀƴǘ ŜǾŜƴǘǳŀƭƭȅ ŀǘǘŀƛƴǎ ŦƛǘƴŜǎǎΣ ǘƘŜ ŀƴǎǿŜǊ Ƴŀȅ ōŜ άȅŜǎέ ǘƻ ŀƭƭ ƻŦ ǘƘŜǎŜ ǉǳŜǎǘƛƻƴǎΦ 

a. Limitation on proceeding: The appellate court in People v. Bocik held where: 

¶ An unfit defendant on conditional release in the g(2) period of 
treatment was not subject to involuntary admission under the UST 
and MHDDC statutes,  

¶ The defendant did not constitute a serious threat to public safety,  

¶ ¢ƘŜ ŘŜŦŜƴŘŀƴǘ ƘŀŘ ǇǊŜǾƛƻǳǎƭȅ ōŜŜƴ ǊŜƭŜŀǎŜŘ ŦǊƻƳ άǘƘŜ ƻōƭƛƎŀǘƛƻƴ ƻŦ 
Ƙƛǎ ōŀƛƭōƻƴŘΣέ ŀƴŘ  

¶ ¢ƘŜ ŘŜŦŜƴŘŀƴǘ άƘŀŘ ƴƻ ǇǊƻǎǇŜŎǘ ƻŦ ǊŜǘŀƛƴƛƴƎ ώsic, άǊŜƎŀƛƴƛƴƎΚϐ 
ŦƛǘƴŜǎǎΣέ 
 

Then outpatient treatment should be terminated, the defendant should be 
granted unconditional release from treatment, and the Court should 
relinquish jurisdiction over him.  People v. Bocik, 211 Ill. App. 3d at 807-809 
(1991). 
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SECTION III:  THE INSANITY DEFENSE AND SUBSEQUENT PROCEEDINGS:  STANDARDS, 
PROCEDURES AND PRACTICES 
See http://www.ilga.gov/legislation/ilcs/fulltext.asp?DocName=072000050K6-2 

OVERVIEW 
This section covers different aspects of legal proceedings, and the treatment process for 
individuals found Not Guilty by Reason of Insanity.  Included in this section are the following: 

 
A. A flowchart for the legal proceedings for NGRI.  The flowchart follows the procedure for 

NGRI finding. 
 

B. Summary of the Insanity Defense and Subsequent Proceedings 
 

C. The statue for Not Guilty by Reason of Insanity.  (Appendix D) 
 

D. Sample Orders: (Appendix G) 
 

E. An overview of the reports required in the NGRI Proceedings. 
 

F. Sample Cover Letters and Reports:  (Appendix H) 
 

G. A Review of Facility Initiated Privileges with the following: 
 

H. Recipient Initiated Privilege Request, the Henderson Information includes the following:  
general information, reference to relevant statue, specific instructions, commonly asked 
questions, cover letter to the clerk, cover letter to the Judge, and petition for transfer, 
conditional release or discharge. 
 

I. This subsection outlines the Community Agencies Responsibilities for patients who are 
conditionally released in a letter to the Local Provider, and provides a template and 
sample of both a letterhead and status report. 
 

 
 

 
  



80 
 

 
 

NOT GUILTY BY REASON OF INSANITY (730 ILCS 5/5-2-4) FLOWCHART 

 
NGRI Finding            

730 ILCS 5/5-2-4 

Ordered to DHS       
730 ILCS 5/5-2-4 

(a) 

DHS conducts a placement 
evaluation at the jail                               
730 ILCS 5/5-2-4 (a) 

Placed in DHS 

Within 30 days, a report is sent to court 

Hearing 

Not in need 
of services 

Found in need of services on an 
inpatient basis Found in need 

of services on 
an outpatient 

basis 

Discharged 
from 

custody 

Sent to DHS 

Treatment plan filed with court after 30 
days and every 60 days thereafter 

DHS or the defendant 
petitions for release 

End of NGRI              
commitment period 

Continues 
in the 

custody of 
DHS 

Released 
conditionally 

Discharged Released 
from 

custody 

Civilly committed 
under MHDD Code 
405 ILCS 5/1-100 

Conditionally released 
under  

730 ILCS 5/5-2-4(a-1)(D) 
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I. The Insanity Defense 

 
A. Insanity Defense Standardς720 ILCS 5/6-2 
  

1. ά! ǇŜǊǎƻƴ ƛǎ ƴƻǘ ŎǊƛƳƛƴŀƭƭȅ ǊŜǎǇƻƴǎƛōƭŜ ŦƻǊ ŎƻƴŘǳŎǘ ƛŦ ŀǘ ǘƘŜ ǘƛƳŜ ƻŦ ǎǳŎƘ ŎƻƴŘǳŎǘΣ ŀǎ ŀ 
result of mental disease or mental defect, he lacks substantial capacity to appreciate the 
ŎǊƛƳƛƴŀƭƛǘȅ ƻŦ Ƙƛǎ ŎƻƴŘǳŎǘΦέ тнл L[/{ рκс-2(a) 

 
2. ά¢ƘŜ ǘŜǊƳǎ ϦƳŜƴǘŀƭ Řisease or mental defect" do not include an abnormality manifested 
ƻƴƭȅ ōȅ ǊŜǇŜŀǘŜŘ ŎǊƛƳƛƴŀƭ ƻǊ ƻǘƘŜǊǿƛǎŜ ŀƴǘƛǎƻŎƛŀƭ ŎƻƴŘǳŎǘΦέ тнл L[/{ рκс-2(b). 
 
3. There are literally hundreds of Illinois decisions applying the above standard to 
particular facts.  A detailed discussion of these cases is beyond the scope of this outline.  It 
is important to note that the insanity defense in Illinois is limited to cognitive disability 
(capacity to appreciate the criminality of conduct), and no longeǊ ƛƴŎƭǳŘŜǎ ŀ άǾƻƭƛǘƛƻƴŀƭέ 
prong (άƛƴŀōƛƭƛǘȅ ǘƻ ŎƻƴŦƻǊƳ ƻƴŜΩǎ ŎƻƴŘǳŎǘ ǘƻ ǘƘŜ ǊŜǉǳƛǊŜƳŜƴǘ ƻŦ ǘƘŜ ƭŀǿέ). 
 

B. Procedural and Practice Issues 
  

1. Assertion of insanity defense, permits the State to assert, or the Court to find on its 
ƻǿƴΣ ǘƘŀǘ ǘƘŜ ŘŜŦŜƴŘŀƴǘ ƛǎ ƴƻǘ ƛƴǎŀƴŜΣ ōǳǘ ǊŀǘƘŜǊ άƎǳƛƭǘȅ ōǳǘ ƳŜƴǘŀƭƭȅ ƛƭƭέΦ  тнр L[/{ рκммр-
оόŎύΦ  ¢ƘŜ άƎǳƛƭǘȅ ōǳǘ ƳŜƴǘŀƭƭȅ ƛƭƭέ ŘƛǎǇƻǎƛǘƛƻƴ ǿƛƭƭ ōŜ ŘƛǎŎǳǎǎŜŘ ƛƴ {ŜŎǘƛƻƴ ±LLL ōŜƭƻǿΦ 
 
2. !ǎǎŜǊǘƛƻƴ ƻŦ ƛƴǎŀƴƛǘȅ ŘŜŦŜƴǎŜ Ƴŀȅ ǿŀƛǾŜ ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ǊƛƎƘǘ ǘƻ ŎƻƴŦƛŘŜƴǘƛŀƭƛǘȅ 
concerning all mental health records.   740 ILCS 110/10(a)(1). 
 
3. Counsel should consider whether a defendant charged with a less serious offense (Class 
2, 3 and 4 felonies) may spend less time confined if convicted of these offenses than if found 
not guilty by reason of insanity (NGRI).  See Section IV(B) below. 
 
4. Insanity is an affirmative defense, 720 ILCS 5/6-4, and the defendant must prove his 
ƛƴǎŀƴƛǘȅ ōȅ άŎƭŜŀǊ ŀƴŘ ŎƻƴǾƛƴŎƛƴƎ ŜǾƛŘŜƴŎŜέΦ тнл L[/{ рκс-2(e).   
 
5. A finding of not guilty by reason of insanity is a full acquittal, not a sentencing 
alternative.   Jones v. United States, 463 U.S. 354, 103 S. Ct. 3043, 77 L. Ed. 2d 694 (1982) 
όάAs he was not convicted, he may not be punished. His confinement rests on his continuing 
ƛƭƭƴŜǎǎ ŀƴŘ ŘŀƴƎŜǊƻǳǎƴŜǎǎέύΤ People v. Harrison, 226 Ill. 2d 427 (2007). 
 
6. No appeal may be taken from an acquittal by reason of insanity.  People v. Harrison, 226 
Ill. 2d 427 (2007).  However, if the defendant is subsequently committed under 730 ILCS 
5/5-2-4(a), s/he may appeal that order.  See Section III (L) below. 
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7. It is important to specify what crime the defendant has been acquitted of, since it is 
likely to have a substantial effect on the duration of a subsequent commitment.  See 
Section IV (B) below. 
 
8. The Court (or jury) must make a specific finding of an acquittal by reason of insanity. 725 
ILCS 5/115-3(b); 725 ILCS 5/115-4(j). 

 
II. Post Acquittal Procedures 
  
A. In Illinois, due to the substantial differences between the standard for acquittal by reason of 
insanity and the standard for involuntary commitment, commitment of insanity acquitees is not 
automatic. A defendant found not guilty by reason of insanity may be confined in a mental 
hospital if, an only if, s/he is civilly committed under the special commitment law which applies 
to NGRIsς730 ILCS 5/5-2-4.  
 
B. Following an acquittal by reason of insanity, the Court must order that the defendant be 
evaluated by the Department.  That order should specify whether the evaluation is done on an 
inpatient or outpatient basis.  If the evaluation is to be conducted on an inpatient basis, the 
ŘŜŦŜƴŘŀƴǘ ǿƛƭƭ ōŜ ǇƭŀŎŜŘ ƛƴ ŀ άǎŜŎǳǊŜ ǎŜǘǘƛƴƎέ ǿƛǘƘƛƴ ǘƘŜ 5ŜǇŀǊǘƳŜƴǘ ǳƴƭŜǎǎ ǘƘŜ /ƻǳǊǘ ƻǊŘŜǊǎ 
otherwise.  730 ILCS 5/5-2-4(a).  See Section IV(C) below for a detailed discussion of provisions 
regarding placement in secure settings and other placements within the Department. 

 
C. Following acquittal, the defendant will remain in jail until the Department conducts a 
placement evaluation (to determine in which of its facilities the commitment evaluation should 
take place) and then notifies the sheriff to transport the defendant to that facility. 730 ILCS 5/5-
2-4(a).    

 
D. DHS must evaluate Defendant and determine in writing to the Court whether defendant 
meets the inpatient or outpatient commitment standards set forth in .  730 ILCS 5/5-2-4(a-1).  
This evaluation must be completed within 30 days of the evaluation order described in section 
II(B).  (In order to insure that the evaluation is completed with 30 days, counsel may need to 
monitor whether the defendant has been transported promptly under Section II(C) above.   
Confinement of insanity acquittees in a jail may violate Due Process. (Jones v. United States, 
463 U.S. 354, 103 S. Ct. 3043, 77 L. Ed. 2d 694 (1982); Bell v. Wolfish, 461 U.S. 520,99 S.Ct. 1861, 
60 L.Ed. 447 (1979)). 
  
III. Commitment Hearing 

  
A. Following the examination, a hearing must be held under the Mental Health and 
5ŜǾŜƭƻǇƳŜƴǘŀƭ 5ƛǎŀōƛƭƛǘƛŜǎ /ƻŘŜ όάǘƘŜ aŜƴǘŀƭ IŜŀƭǘƘ /ƻŘŜέύΣ плр L[/{ рκм-100, et seq., to 
determine whether the Defendant is: 
 

1. άƛƴ ƴŜŜŘ ƻŦ ƳŜƴǘŀƭ ƘŜŀƭǘƘ ǎŜǊǾƛŎŜǎ ƻƴ ŀƴ ƛƴǇŀǘƛŜƴǘ ōŀǎƛǎΦέ  LŦ ǘƘŜ /ƻǳǊǘ ƳŀƪŜǎ ǘƘƛǎ 
finding, the defendant must be committed to the custody of the Department and will be 
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confined in one of its inpatient facilities.   
 

Or 
 
2. άƛƴ ƴŜŜŘ ƻŦ ƳŜƴǘŀƭ ƘŜŀƭǘƘ ǎŜǊǾƛŎŜǎ ƻƴ ŀƴ ƻǳǘǇŀǘƛŜƴǘ ōŀǎƛǎέ  LŦ ǘƘŜ /ƻǳǊǘ ƳŀƪŜǎ ǘƘƛǎ 
finding, the defendant must be conditionally released. See Section V below.  
 

Or 
 

3. άŀ ǇŜǊǎƻƴ ƴƻǘ ƛƴ ƴŜŜŘ ƻŦ ƳŜƴǘŀƭ ƘŜŀƭǘƘ ǎŜǊǾƛŎŜǎΦέ LŦ  ǘƘŜ /ƻǳǊǘ ƳŀƪŜǎ ǘƘƛǎ ŦƛƴŘƛƴƎ ǘƘŜ 
defendant must be unconditional discharged   730 ILCS 5/5-2-4(a).  
 

B. άLƴ ƴŜŜŘ ƻŦ ƳŜƴǘŀƭ ƘŜŀƭǘƘ ǎŜǊǾƛŎŜǎ ƻƴ ŀƴ ƛƴǇŀǘƛŜƴǘ ōŀǎƛǎέ ƛǎ ŘŜŦƛƴŜŘ ŀǎΥ  
 

άŀ ŘŜŦŜƴŘŀƴǘ ǿƘƻ Ƙŀǎ ōŜŜƴ ŦƻǳƴŘ ƴƻǘ Ǝǳƛƭǘȅ ōȅ ǊŜŀǎƻƴ ƻŦ ƛƴǎŀƴƛǘȅ ōǳǘ ǿƘƻ ŘǳŜ ǘƻ ƳŜƴǘŀƭ ƛƭƭƴŜǎǎ 
is reasonably expected to inflict serious physical harm upon himself or another and who would 
benefit from inpatient care or is in need of inpatient ŎŀǊŜΦέ тол LLCS 5/5-2-4(a-1)(B) 
 
C. άLƴ ƴŜŜŘ ƻŦ ƳŜƴǘŀƭ ƘŜŀƭǘƘ ǎŜǊǾƛŎŜǎ ƻƴ ŀƴ ƻǳǘǇŀǘƛŜƴǘ ōŀǎƛǎέ ƛǎ ŘŜŦƛƴŜŘ ŀǎΥ  
 
άŀ ŘŜŦŜƴŘŀƴǘ ǿƘƻ Ƙŀǎ ōŜŜƴ ŦƻǳƴŘ ƴƻǘ Ǝǳƛƭǘȅ ōȅ ǊŜŀǎƻƴ ƻŦ ƛƴǎŀƴƛǘȅ ǿƘƻ ƛǎ ƴƻǘ ƛƴ ƴŜŜŘ ƻŦ ƳŜƴǘŀƭ 
health services on an inpatient basis, but is in need of outpatient care, drug and/or alcohol 
rehabilitation programs, community adjustment programs, individual, group, or family therapy, 
ƻǊ ŎƘŜƳƻǘƘŜǊŀǇȅΦέ  тол L[/{ рκр-2-4(a-1)(C). 
 
D. The NGRI commitment law incorporates all of the provisions of the Mental Health Code. 
(¢ƘŜ άŀŘƳƛǎǎƛƻƴΣ ŘŜǘŜƴǘƛƻƴΣ ŎŀǊŜΣ ǘǊŜŀǘƳŜƴǘ ƻǊ ƘŀōƛƭƛǘŀǘƛƻƴΣ ǘǊŜŀǘƳŜƴǘ ǇƭŀƴǎΣ ǊŜǾƛŜǿ 
proceedings, including review of treatment and treatment plans, and discharge of the 
ŘŜŦŜƴŘŀƴǘΦΦΦǎƘŀƭƭ ōŜ ǳƴŘŜǊ ǘƘŜ ώaŜƴǘŀƭ IŜŀƭǘƘϐ /ƻŘŜέύ тол L[/{ рκр-2-4(b).  However, if there is 
a conflict between the Mental Health Code and the NGRI commitment law, the NGRI law 
governs.  730 ILCS 5/5-2-4(j). 
 
E. The finding that the defendant meets the standard for commitment must be based upon 
άŎƭŜŀǊ ŀƴŘ ŎƻƴǾƛƴŎƛƴƎ ŜǾƛŘŜƴŎŜέΦ плр L[/{ рκо-808.     
 
F. The defendant is entitled to be represented by counsel, and, if indigent, to the appointment 
of counsel in all proceedings under the NGRI commitment law.  730 ILCS 5/5-2(c); 405 ILCS 5/3-
805.  

 
G. The defendant is entitled to an independent examination by a mental health expert. 405 
ILCS 5/3-804. People v. Williams, 133 Ill. App. 3d. 232, 88 Ill. Dec. 376 (3rd Dist. 1985). 

 
H. The defendant is entitled to a six-person jury. 405 ILCS 5/3-802. 
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I. ¢ƘŜ ŘŜŦŜƴŘŀƴǘ ƛǎ ŜƴǘƛǘƭŜŘ ǘƻ ōŜ ǇǊŜǎŜƴǘ ŀǘ ǘƘŜ ƘŜŀǊƛƴƎ ǳƴƭŜǎǎ ŘŜŦŜƴŘŀƴǘΩǎ άŀǘǘŜƴŘŀƴŎŜ 
ǿƻǳƭŘ ǎǳōƧŜŎǘ ƘƛƳ ǘƻ ǎǳōǎǘŀƴǘƛŀƭ Ǌƛǎƪ ƻŦ ǎŜǊƛƻǳǎ ǇƘȅǎƛŎŀƭ ƻǊ ŜƳƻǘƛƻƴŀƭ ƘŀǊƳΦέ  плр L[/{ рκо-
806(a).  People v. Carlson 221 Ill. App. 3d 445, 164 Ill. Dec. 7 (5th Dist. 1991)   

 
J. At least one psychiatrist, clinical social worker, clinical psychologist or qualified examiner, 
who has examined the defendant, must testify in person at the hearing, unless this testimony is 
waived by the defendant and the waiver is approved by the court.  405 ILCS 5/3-807.  The 
Mental Health Code defines who qualifies as a psychiatrist, clinical social worker, etc. for the 
purposes of this requirement.  405 ILCS 5/1-103, 5/1-121, 5/1-122, 5/1-122.1. 

 
K. An order committing the defendant must be in wriǘƛƴƎ ŀƴŘ άŀŎŎƻƳǇŀƴƛŜŘ ōȅ ŀ ǎǘŀǘŜƳŜƴǘ 
ƻƴ ǘƘŜ ǊŜŎƻǊŘ ƻŦ ǘƘŜ ŎƻǳǊǘΩǎ ŦƛƴŘƛƴƎǎ ƻŦ ŦŀŎǘ ŀƴŘ ŎƻƴŎƭǳǎƛƻƴǎ ƻŦ ƭŀǿΦέ плр L[/{ рκо-816(a).  In re 
James S., 388 Ill. App. 3d 1102 (5th Dist. 2009). 

 
L. A defendant has a right to appeal her/his commitment and the right to a free transcript and 
to the appointment of counsel if indigent.  The Court must advise the defendant orally and in 
writing of these rights.  405 ILCS 5/3-816(b).  
  
IV. Inpatient Commitment 
  
A. Standard for inpatient commitment: 
 
LŦ ǘƘŜ ŘŜŦŜƴŘŀƴǘ ƛǎ ŦƻǳƴŘ άƛƴ ƴŜŜŘ ƻŦ ƳŜƴǘŀƭ ƘŜŀƭǘƘ ǎŜǊǾƛŎŜǎ ƻƴ ŀƴ ƛƴǇŀǘƛŜƴǘ ōŀǎƛǎέ ŀǎ ŘŜŦƛƴŜŘ ƛƴ 
730 ILCS 5/5-2-4(a-1)(B), s/he must be remanded to the custody of the Department for 
treatment. 730 ILCS 5/5-2-4(a). 
  
B. Duration of confinementςThiem dates.   
  

1. If Defendant is found to need inpatient care, the Court must determine the maximum 
length of confinement under the NGRI lawςcalled a Thiem date.   This date must be included 
in a written order. 730 ILCS 5/5-2-4(b); People v. Thiem, 82 Ill. App. 3d 956; 38 Ill. Dec. 416 
(1st Dist, 1980) 
 
2. The Thiem date: 
 
άshall not exceed the maximum length of time that the defendant would have been 
required to serve, less credit for good behavior as provided in Section 5-4-1 of the Unified 
Code of Corrections, before becoming eligible for release had he been convicted of and 
received the maximum sentence for the most serious crime for which he has been acquitted 
ōȅ ǊŜŀǎƻƴ ƻŦ ƛƴǎŀƴƛǘȅΦέ 730 ILCS 5/5-2-4(b). 
 
3. Consecutive sentences for multiple offenses are not permitted.  People v. Hampton, 121 
Ill. App. 3d 273, 76 Ill. Dec. 850 (1st Dist. 1983). 
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4. The Thiem date is set once and cannot be extended due to subsequent behavior of the 
Defendant. People v. Guy, 126 Ill. App. 3d 267, 81 Ill. Dec. 450 (1st Dist. 1984). 

 
 

5. The Thiem date may be based upon the extended term provisions in 730 ILCS 5/5-8-2. 
People v. Cochran, 167 Ill. App. 3d 830, 118 Ill. Dec. 806 (5th Dist. 1988);   People v. Winston, 
191 Ill. App. 3d 948, 139 Ill. Dec. 21 (1st Dist. 1989) 

 
6. There is a split in authority concerning whether a Thiem ŘŀǘŜ Ŏŀƴ ōŜ άƴŀǘǳǊŀƭ ƭƛŦŜέΦ  
People v. Larson, 132 Ill. App. 3d 594, 88 Ill. Dec. 124 (1st  5ƛǎǘΦ мфурύόά²Ŝ ŦƛƴŘ ǘƘŀǘ ƴŀǘǳǊŀƭ 
ƭƛŦŜ ƛǎ ƴƻǘ ŀ ǇŜǊƳƛǎǎƛōƭŜ άƳŀȄƛƳǳƳ ǎŜƴǘŜƴŎŜέ ǳƴŘŜǊ ǎŜŎǘƛƻƴ р-2-пόōύΦέύΤ teople v. Cochran, 
167 Ill. App. 3d 830, 118 Ill. Dec. 806 (5th 5ƛǎǘΦ мфууύόάώaϐŀȄƛƳǳƳ ǇŜǊƛƻŘ ƻŦ ŎǊƛƳƛƴŀƭ 
commitment under section 5-2-пόōύ Ŏŀƴ ƛƴŎƭǳŘŜ ƴŀǘǳǊŀƭ ƭƛŦŜέύ 

 
7. A conditional release cannot extend beyond the Thiem date.  Williams v. Staples, 208 Ill. 
2d 480, 281 Ill. Dec. 524 (2004) 

 
8. The Thiem date merely defines the maximum length of the special NGRI commitment.  A 
defendant is entitled to release whenever s/he no longer meets the commitment 
requirements irrespective of the length of this commitment. Jones v. United States, 463 U.S. 
354, 103 S. Ct. 3043, 77 L. Ed. 2d 694 (1982). 

 
9. A defendant whose Thiem date has passed may be committed under  the Mental Health 
Code, 405 ILCS 5/1-100, et seq, for so long as s/he continues to meet the standard for 
commitments set forth in Section 1-119 of that Code.  However, the jurisdiction of the 
criminal court is terminated and the special restrictions placed upon NGRIs may no longer 
be imposed.  People v. Hampton, 121 Ill. App. 3d 273, 76 Ill. Dec. 850 (1st Dist. 1983) 

  
C. Secure confinement. 
    

1. tŜǊǎƻƴǎ ŎƻƳƳƛǘǘŜŘ ǘƻ ǘƘŜ 5ŜǇŀǊǘƳŜƴǘ άshall be placed in a secure setting unless the 
/ƻǳǊǘ ŘŜǘŜǊƳƛƴŜǎ ǘƘŀǘ ǘƘŜǊŜ ŀǊŜ ŎƻƳǇŜƭƭƛƴƎ ǊŜŀǎƻƴǎ ǿƘȅ ǎǳŎƘ ǇƭŀŎŜƳŜƴǘ ƛǎ ƴƻǘ ƴŜŎŜǎǎŀǊȅΦέ  
730 ILCS 5/5-2-4(a). 
 
2. άLŦ ǘƘŜ ŦŀŎƛƭƛǘȅ ŘƛǊŜŎǘƻǊ determines that the defendant no longer requires placement in a 
secure setting, the facility director shall give written notice [of this determination] to the 
/ƻǳǊǘΣ {ǘŀǘŜΩǎ !ǘǘƻǊƴŜȅ ŀƴŘ ŘŜŦŜƴǎŜ ŎƻǳƴǎŜƭΦέ  ²ƛǘƘƛƴ ол Řŀȅǎ ƻŦ ǘƘŜ ƴƻǘƛŦƛŎŀǘƛƻƴΣ ǘƘŜ ƳŀǘǘŜǊ 
must be set for hearing. 730 ILCS 5/5-2-4(d)(3). 

 
3. The defendant may file a petition for transfer to a non-secure setting within the 
Department.  A hearing on this petition must be held within 120 days. 730 ILCS 5/5-2-4(e). 

 
4. The procedural requirements for hearings to determine whether a defendant should be 
transferred to a non-secure setting are set forth in 730 ILCS 5/5-2-4(c), (f) and (g) and 
described in detail in Section VI(C) below. 
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D. Passes. 
   

1. Among the special restrictions imposed upon NGRIs is that the Department does not 
have the discretion to allow them to be outside of their living area without a specific court 
order.  730 ILCS 5/5-2-4(b). 
 
2. If the Department believes it to be appropriate, the facility director must make a specific 
written request to the Court for permission to allow an NGRI to leave her/his living area.  
¢ƘŜǎŜ άǇŀǎǎŜǎέ ƛƴŎƭǳŘŜ ǳƴŀŎŎƻƳǇŀƴƛŜŘ ƻƴ ƎǊƻǳƴŘǎ ǇŀǎǎŜǎ ŀƴŘ ŀŎŎƻƳǇŀƴƛŜŘ ŀnd 
unaccompanied off-grounds passes.  730 ILCS 5/5-2-4(b).   

 
3. Hearings on such passes are governed by the same procedures as hearings for transfer 
to a non-secure setting, conditional release and unconditional discharge.  See Section VI(C) 
below.  

 
4. The conŘƛǘƛƻƴǎ ƻŦ ŀƴȅ Ǉŀǎǎ άƳǳǎǘ ǊŜŀǎƻƴŀōƭȅ ŀǎǎǳǊŜ ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ǎŀǘƛǎŦŀŎǘƻǊȅ 
ǇǊƻƎǊŜǎǎ ƛƴ ǘǊŜŀǘƳŜƴǘ ŀƴŘ ǘƘŜ ǎŀŦŜǘȅ ƻŦ ǘƘŜ ŘŜŦŜƴŘŀƴǘ ŀƴŘ ƻǘƘŜǊǎΦέ  тол L[/{ рκр-2-4(b) 

  
E. Right to treatment  
  

1. The facility director must file a treatment plan with the Court, and send copies to the 
{ǘŀǘŜΩǎ !ǘǘƻǊƴŜȅ ŀƴŘ ŎƻǳƴǎŜƭ ŦƻǊ ŘŜŦŜƴŘŀƴǘΣ ǿƛǘƘƛƴ ол Řŀȅǎ ƻŦ ŀŘƳƛǎǎƛƻƴ ŀƴŘ ŜǾŜǊȅ сл Řŀȅǎ 
thereafter.  This report must include an opinion about whether the defendant remains in 
need of mental health services on an inpatient basis as well as the following: 

a. ά!ƴ ŀǎǎŜǎǎƳŜƴǘ ƻŦ ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ǘǊŜŀǘƳŜƴǘ ƴŜŜŘǎΣ 
b. A description of the services recommended for treatment, 
c. The goals of each type of treatment, 
d. An anticipated timetable for the accomplishment of the goals, and 
e. A designation of the qualified professional responsible for the implementation of 
ǘƘŜ ǇƭŀƴΦέ тол L[/{ рκр-2-4(b). 
 

2. Judicial review of treatment.  The written treatment plan is provided to the court and 
counsel for defendant in order to insure that the defendant does not remain confined any 
longer than necessary and that the treatment being provided is accomplishing the goal of 
preparing the defendant for release.  Thus the defendant is entitled to petition the court for 
review of the treatment plan.  730 ILCS 5/5-2-4.   
 
3. Although the treatment review process is set forth in the same section (730 ILCS 5/5-2-
4(e) which governs hearings for conditional release and unconditional discharge, a 
ŘŜŦŜƴŘŀƴǘ άŘƻŜǎ ƴƻǘ ƘŀǾŜ ŀ ǊƛƎƘǘ ǘƻ ŀ ƘŜŀǊƛƴƎ ǘƻ ƳƻŘƛŦȅ ǘƘŜ ǘǊŜŀǘƳŜƴǘ Ǉƭŀƴ ώƻǊ ŀƴ 
indeǇŜƴŘŜƴǘ ǇǎȅŎƘƛŀǘǊƛŎ ŜȄŀƳƛƴŀǘƛƻƴΦϐέ  People v. Chiakulas, 288 Ill. App. 3d 248, 224 Ill. 
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Dec. 53 (1st Dist. 1997).  The Court must, however, review the treatment plan and has the 
discretion to conduct a hearing and order an independent examination.  224 Ill. Dec. at 57.  

 
V. Outpatient Treatment/Conditional Release 
  
A. Standard for outpatient commitment: 
 

1. άLŦ ǘƘŜ ŘŜŦŜƴŘŀƴǘ ƛǎ ŦƻǳƴŘ ƛƴ ƴŜŜŘ ƻŦ ƳŜƴǘŀƭ ƘŜŀƭǘƘ ǎŜǊǾƛŎŜǎ ōǳǘ ƴƻǘ ŀƴ ŀƴ ƛƴǇŀǘƛŜƴǘ ōŀǎƛǎ 
the Court shall conditionally release the defendant under such conditions... as will 
ǊŜŀǎƻƴŀōƭŜ ŀǎǎǳǊŜ ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ǎŀǘƛǎŦŀŎǘƻǊȅ ǇǊƻƎǊŜǎǎ ŀƴŘ ǇŀǊǘƛŎƛǇŀǘƛƻƴ ƛƴ ǘǊŜŀǘƳŜƴǘ ƻǊ 
Ƙŀōƛƭƛǘŀǘƛƻƴ ŀƴŘ ǘƘŜ ǎŀŦŜǘȅ ƻŦ ǘƘŜ ŘŜŦŜƴŘŀƴǘ ŀƴŘ ƻǘƘŜǊǎΦέ  тол L[/{ рκр-2-4(a). 
 
2. An NGRI may be conditionally released to outpatient treatment if she ƛǎ άƴƻǘ ƛƴ ƴŜŜŘ ƻŦ 
mental health services on an inpatient basis, but is in need of outpatient care, drug and/or 
alcohol rehabilitation programs, community adjustment programs, individual, group, or 
ŦŀƳƛƭȅ ǘƘŜǊŀǇȅΣ ƻǊ ŎƘŜƳƻǘƘŜǊŀǇȅΦέ  тол L[/{ рκр-2-(a-1)(C ). 

 
B. Outpatient commitment or conditional release may be ordered at the initial commitment 
hearing (See Section III above) or may be requested by either the Department or the defendant 
at any time after a defendant has been committed on an inpatient basis.  The procedures for 
requesting outpatient commitment are set forth in Section VI below. 
 
C. Duration of outpatient commitment/conditional release. 

1. Outpatient commitment is for 5 years.  730 ILCS 5/5-2-4(a-1)(D). 
 
2. Outpatient commitment may be extended for additional 5-year periods following a 
hearing.  730 ILCS 5/5-2-4(a-1)(D). 

 
3. The defendant is entitled to all of the procedural protections set forth in Section III 
above in any extension hearing. 730 ILCS 5/5-2-4(a-1)(D).  

 
4. Outpatient commitment cannot extend beyond the Thiem date.  Williams v. Staples, 208 
Ill. 2d. 480 (2004)   

 
5. A petition for an extension must be filed before the outpatient commitment period 
expires.  People v. Marshall, 273 Ill. App. 3d 969, 210 Ill. Dec. 318, 324 (1st Dist. 1995). 
(Court loses jurisdiction over NGRI when conditional release period expires.)  

  
D. Conditions of outpatient commitment/conditional release. 
  

1. ά/ƻƴŘƛǘƛƻƴǎΦΦΦƳŀȅ ƛƴŎƭǳŘŜΣ ōǳǘ ƴŜŜŘ ƴƻǘ ōŜ ƭƛƳƛǘŜŘ ǘƻΣ ƻǳǘǇŀǘƛŜƴǘ ŎŀǊŜΣ ŀƭŎƻƘƻƭƛŎ ŀƴŘ 
drug rehabilitation programs, community adjustment programs, individual, group, family, 
and chemotherapy, random testing to ensure the defendant's timely and continuous taking 
of any medicines prescribed to control or manage his or her conduct or mental state, and 



88 
 

 
 

periodic checks with the legal authorities and/or the Department of Human Services. The 
Court may order as a condition of conditional release that the defendant not contact the 
victim of the offense that resulted in the finding or verdict of not guilty by reason of insanity 
ƻǊ ŀƴȅ ƻǘƘŜǊ ǇŜǊǎƻƴΦέ  730 ILCS 5/5-2-4(a-1)(D). 
 
2. ά¢ƘŜ /ƻǳǊǘ Ƴŀȅ ƻǊŘŜǊ ǘƘŜ 5ŜǇŀǊǘƳŜƴǘ ƻŦ IǳƳŀƴ {ŜǊǾƛŎŜǎ ǘƻ ǇǊƻǾƛŘŜ ŎŀǊŜ ǘƻ ŀƴȅ ǇŜǊǎƻƴ 
conditionally released under this Section. The Department may contract with any public or 
private agency in order to discharge any responsibilities imposed under this Section.  730 
ILCS 5/5-2-4(a-1)(D). 

 
3. ¢ƘŜǊŜ ƛǎ ƴƻ Lƭƭƛƴƻƛǎ ŎŀǎŜ ƭŀǿ ǎǇŜŎƛŦȅƛƴƎ ǘƘŜ ŜȄǘŜƴǘ ƻŦ ǘƘŜ /ƻǳǊǘΩǎ ǇƻǿŜǊ ǘƻ ƻǊŘŜǊ ǘƘŜ 
Department to provide treatment under this Section.   

 
4. Under Olmstead v. L.C., 527 U.S. 581, 119 S. Ct. 2176, 1999 U.S. LEXIS 4368 (1999), the 
Court may be authorized to order any treatment that does not cost the Department more 
than would be spent on the defendant on an inpatient basis.  This scope of this obligation is 
unclear. 

 
5. ά¢ƘŜ 5ŜǇŀǊǘƳŜƴǘ ǎƘŀƭƭ ƳƻƴƛǘƻǊ ǘƘŜ ǇǊƻǾƛǎƛƻƴ ƻŦ ǎŜǊǾƛŎŜǎ ǘƻ ǇŜǊǎƻƴǎ ŎƻƴŘƛǘƛƻƴŀƭƭȅ 
released under this Section and provide periodic reports to the Court concerning the 
ǎŜǊǾƛŎŜǎ ŀƴŘ ǘƘŜ ŎƻƴŘƛǘƛƻƴ ƻŦ ǘƘŜ ŘŜŦŜƴŘŀƴǘΦέ  тол L[/{ рκр-2-4(a-1)(D). 

  
VI. Conditional Release and Unconditional Discharge of Persons Initially Committed on an 
Inpatient Basis 
 
A. Most persons found to be in need of inpatient care and committed to the Department are 
eventually found appropriate for conditional release or unconditional discharge.  A conditional 
release or unconditional discharge may be initiated in either of two ways: 
   

1. bƻǘƛŎŜ ŦǊƻƳ ŦŀŎƛƭƛǘȅ ŘƛǊŜŎǘƻǊΦ  ά²ƘŜƴ ǘƘŜ ŦŀŎƛƭƛǘȅ ŘƛǊŜŎǘƻǊ ŘŜǘŜǊƳƛƴŜǎ ǘƘŀǘ ŘŜŦŜƴŘŀƴǘ ƛǎ 
no longer in need of  mental health services on aƴ ƛƴǇŀǘƛŜƴǘ ōŀǎƛǎ ŀƴŘΧ Ƴŀȅ ōŜ 
ŎƻƴŘƛǘƛƻƴŀƭƭȅ ǊŜƭŜŀǎŜŘΧƻǊ Ƴŀȅ ōŜ ŘƛǎŎƘŀǊƎŜŘ ŀǎ ƴƻǘ ƛƴ ƴŜŜŘ ƻŦ ƳŜƴǘŀƭ ƘŜŀƭǘƘ ǎŜǊǾƛŎŜǎΧǘƘŜ 
ŦŀŎƛƭƛǘȅ ŘƛǊŜŎǘƻǊ ǎƘŀƭƭ ƎƛǾŜ ǿǊƛǘǘŜƴ ƴƻǘƛŎŜ ǘƻ ǘƘŜ /ƻǳǊǘΣ {ǘŀǘŜΩǎ !ǘǘƻǊƴŜȅ ŀƴŘ ŘŜŦŜƴǎŜ 
ŀǘǘƻǊƴŜȅΧέ  ¢ƘŜ /ƻǳǊǘ Ƴǳǎǘ ǎŜǘ ǘƘŜ ƳŀǘǘŜǊ ŦƻǊ ŀ ƘŜaring with 30 days.  730 ILCS 5/5-2-4(d). 
 
2. Petition filed by defendant.  The defendant may file a petition for conditional release or 
unconditional discharge. A hearing on a petition filed by the defendant must be held within 
120 days.  Radazewski v. Cawley, 159 Ill. 2d. 372, 203 Ill. Dec. 102 (1994)(Time period for 
ŎƻƴŘǳŎǘƛƴƎ ŀ ƘŜŀǊƛƴƎ ƻƴ ŘŜŦŜƴŘŀƴǘΩǎ ǇŜǘƛǘƛƻƴ ƛǎ ƳŀƴŘŀǘƻǊȅύΦ  5ŜŦŜƴŘŀƴǘǎ ŀǊŜ ǇǊƻƘƛōƛǘŜŘ 
from filling a successive petition within 180 days of the first petition.  It is unclear whether 
this 180-day period runs from the filing of the first petition or the hearing on that petition. 
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B. Hearing Procedures 
  

1. wƛƎƘǘ ǘƻ ƛƳǇŀǊǘƛŀƭ ŜȄŀƳƛƴŀǘƛƻƴΦ  ¢ƘŜ ŘŜŦŜƴŘŀƴǘΣ ǘƘŜ {ǘŀǘŜΩǎ !ǘǘƻǊƴŜȅ ƻǊ ǘƘŜ /ƻǳǊǘ Ƴŀȅ 
ƻōǘŀƛƴ άŀƴ ƛƳǇŀǊǘƛŀƭ ŜȄŀƳƛƴŀǘƛƻƴ ƻŦ the defendant by a psychiatrist or clinical 
ǇǎȅŎƘƻƭƻƎƛǎǘΧǿƘƻ ƛǎ ƴƻǘ ƛƴ ǘƘŜ ŜƳǇƭƻȅ ƻŦ ǘƘŜ 5ŜǇŀǊǘƳŜƴǘ ƻŦ IǳƳŀƴ {ŜǊǾƛŎŜǎέ тол L[/{ рκр-
2-4(f).  
 
2. The defendant is entitled to counsel and appointed counsel if indigent.  730 ILCS 5/5-2-
4(c).  People v. Shelton, 281 Ill. App. 3d 1027, 217 Ill. Dec. 473 (1st Dist. 1996). 

 
3. The burden of proof is on the defendant to establish his entitlement to release by clear 
and convincing evidence.  730 ILCS 5/5-2-4(g). 

 
4. At the hearing, the Court must first determine whether the defendant remains in need 
ƻŦ ƳŜƴǘŀƭ ƘŜŀƭǘƘ ǎŜǊǾƛŎŜǎ ƻƴ ŀƴ ƛƴǇŀǘƛŜƴǘ ōŀǎƛǎέ ŀǎ ŘŜŦƛƴŜŘ ƛƴ тол L[/{ рκр-2-4(a-1)(B). If the 
defendant continues to meet the standard for inpatient treatment, then no further 
proceeding are necessary and the defendant is remanded to the Department for further 
inpatient care. 

 
5. The statute spells out some of the evidence which the Court may consider:  

 
a. άǿƘŜǘƘŜǊ ǘƘŜ ŘŜŦŜƴŘŀƴǘ ŀǇǇǊŜŎƛŀǘŜǎ ǘƘŜ ƘŀǊƳ ŎŀǳǎŜŘ ōȅ ǘƘŜ ŘŜŦŜƴŘŀƴǘ ǘƻ 
others and the community by his or her prior conduct that resulted in the finding of 
not guilty by reason of insanity; 
 
b. whether the person appreciates the criminality of conduct similar to the conduct 
for which he or she was originally charged in this matter; 

 
c. the current state of the defendant's illness; 

 
d. what, if any, medications the defendant is taking to control his or her mental 
illness; 

 
e. what, if any, adverse physical side effects the medication has on the defendant;  

 
f. the length of time it would take for the defendant's mental health to deteriorate 
if the defendant stopped taking prescribed medication; 

 
g. the defendant's history or potential for alcohol and drug abuse; 

 
h. the defendant's past criminal history; 

 
i. any specialized physical or medical needs of the defendant; 

 
j. any family participation or involvement expected upon release and what is the 
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willingness and ability of the family to participate or be involved; 
 

k. the defendant's potential to be a danger to himself, herself, or others; and  
 

l. any other factor or factors ǘƘŜ /ƻǳǊǘ ŘŜŜƳǎ ŀǇǇǊƻǇǊƛŀǘŜΦέ  тол L[/{ рκр-2-4(g). 
 

6. If the Court finds that the defendant no longer meets the standard for inpatient 
commitment, the Court must then consider whether there are conditions under which 
defendant may be safely released.  
 
7. The Court cannot deny conditional release solely because it is dissatisfied with the 
conditions proposed by the Department.  People v. Smith, 126 Ill. App. 3d 5, 81 Ill. Dec. 424 
(1st Dist. 1984).  Rather,  the Court has the power to direct the Department to prepare a 
new discharge plan.  730 ILCS 5/5-2-4(h). 

 
8. Similarly, if conditional release has been initiated by the defendant rather than by the 
facility director, there ordinarily will not be a discharge plan available to the court at the 
time of the hearing. ¢ƘǳǎΣ ƛŦ ǘƘŜ /ƻǳǊǘ ŘŜǘŜǊƳƛƴŜǎ ǘƘŀǘ ǘƘŜ ŘŜŦŜƴŘŀƴǘ ƛǎ ƴƻǘ άƛƴ ƴŜŜŘ ƻŦ 
ƳŜƴǘŀƭ ƘŜŀƭǘƘ ǎŜǊǾƛŎŜǎ ƻƴ ŀƴ ƛƴǇŀǘƛŜƴǘ ōŀǎƛǎέΣ ǘƘŜ /ƻǳǊǘ ǎƘƻǳƭŘ ƻǊŘŜǊ ǘƘŜ ŘŜǇŀǊǘƳŜƴǘ ǘƻ 
ǇǊŜǇŀǊŜ ŀ ŎƻƴŘƛǘƛƻƴŀƭ ǊŜƭŜŀǎŜ Ǉƭŀƴ ŦƻǊ ǘƘŜ /ƻǳǊǘΩǎ ŎƻƴǎƛŘŜǊŀǘƛƻƴΦ   

 
C. Conditional release orders.  A detailed discussion of conditional release orders, their 
duration and effects is in Section V above. 
  
VII. Revocation of outpatient commitment/conditional release 
  
A. LŦ ǘƘŜ {ǘŀǘŜΩǎ !ǘǘƻǊƴŜȅ ŘŜǘŜǊƳƛƴŜǎ ǘƘŀǘ ǘƘŜ ŘŜŦŜƴŘŀƴǘ Ƙŀǎ ǾƛƻƭŀǘŜŘ ǘƘŜ ŎƻƴŘƛǘƛƻƴǎ ƻŦ ƘŜǊκƘƛǎ 
conditional release, s/he may file a petition for revocation under 730 ILCS 5/5-2-4(i) 
 
B. The defendant may, but need not be, remanded to the custody of the Department pending 
disposition of the revocation petition.  Unlike 730 ILCS 5/5-2-4(a), which governs initial 
commitments (See Section II(C) above), 730 ILCS 5/5-2-4(i), which governs revocations, does 
not authorize the defendant to be placed in a jail pending resolution of the revocation petition. 

 
C. Two step process 
 

1. ¢ƘŜ /ƻǳǊǘ Ƴǳǎǘ ŦƛǊǎǘ άŘŜǘŜǊƳƛƴŜΣ ŀŦǘŜǊ hearing evidence, that the defendant has not 
ŦǳƭŦƛƭƭŜŘ ǘƘŜ ŎƻƴŘƛǘƛƻƴǎ ƻŦ ǊŜƭŜŀǎŜΦέ   
 
2. LŦ ǎƻΣ ǘƘŜ /ƻǳǊǘ Ƴǳǎǘ ƻǊŘŜǊ ŀ ƘŜŀǊƛƴƎ ǘƻ ŘŜǘŜǊƳƛƴŜ ǿƘŜǘƘŜǊ άǘƘŜ ŘŜŦŜƴŘŀƴǘ ƛǎ ƛƴ ƴŜŜŘ ƻŦ 
ƳŜƴǘŀƭ ƘŜŀƭǘƘ ǎŜǊǾƛŎŜǎ ƻƴ ŀƴ ƛƴǇŀǘƛŜƴǘ ōŀǎƛǎΦέ  тол L[/{ рκр-2-4(i).  This standard is defined 
in 730 ILCS 5/5-2-4(a-1)(B).  If the Court determines that the defendant meets this standard, 
άǘƘŜ /ƻǳǊǘ ǎƘŀƭƭ ŜƴǘŜǊ ŀƴ ƻǊŘŜǊ ǊŜƳŀƴŘƛƴƎ ƘƛƳ ƻǊ ƘŜǊ ǘƻ ǘƘŜ 5ŜǇŀǊǘƳŜƴǘΧƻǊ ƻǘƘŜǊ ŦŀŎƛƭƛǘȅΦέ  
730 ILCS 5/5-2-пόƛύΦ   !ƭǘŜǊƴŀǘƛǾŜƭȅΣ άif the Court finds that the defendant continues to be in 
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need of mental health services but not on an inpatient basis, it may modify the conditions 
of the original release in order to reasonably assure the defendant's satisfactory progress in 
treatment and his or her safetȅ ŀƴŘ ǘƘŜ ǎŀŦŜǘȅ ƻŦ ƻǘƘŜǊǎΧέ тол L[/{ рκр-2-4(i). 

 
3. Evaluation by Department prior to hearing.  Ordinarily, once the Court determines that 
the defendant has not fulfilled the conditions of his release, the Court will direct the 
Department to prepare a written evaluation of whether the defendant is in need of mental 
health services on an inpatient basis or may continue to be treated on an outpatient basis.   

 
4. Hearing procedures.   All of the procedural requirements of the Mental Health Code 
apply to revocation hearings.  These are set forth in Section III above.   

  
VIII.  Guilty But Mentally Ill (GBMI) Disposition 
  
A. ά! ǇŜǊǎƻƴ ǿƘƻΣ ŀǘ ǘƘŜ ǘƛƳŜ ƻŦ ǘƘŜ ŎƻƳƳƛǎǎƛƻƴ ƻŦ ŀ ŎǊƛƳƛƴŀƭ ƻŦŦŜƴǎŜΣ ǿŀǎ ƴƻǘ ƛƴǎŀƴŜ ōǳǘ ǿŀǎ 
suffering from a mental illness, is not relieved of criminal responsibility for his conduct and may 
ōŜ ŦƻǳƴŘ Ǝǳƛƭǘȅ ōǳǘ ƳŜƴǘŀƭƭȅ ƛƭƭΦέ  тнл L[/{ рκс-2(c). 
 
B. CƻǊ ǘƘŜ ǇǳǊǇƻǎŜǎ ƻŦ ǘƘŜ D.aL ƭŀǿΣ ƳŜƴǘŀƭ ƛƭƭƴŜǎǎ ƳŜŀƴǎ άŀ ǎǳōǎǘŀƴǘƛŀƭ ŘƛǎƻǊŘŜǊ ƻŦ ǘƘƻǳƎƘǘΣ 
mood, or behavior which afflicted a person at the time of the commission of the offense and 
which impaired that person's judgment, but not to the extent that he is unable to appreciate 
ǘƘŜ ǿǊƻƴƎŦǳƭƴŜǎǎ ƻŦ Ƙƛǎ ōŜƘŀǾƛƻǊΦέ тнл L[/{ рκс-2(d). 

 
C. A defendant may plead GBMI.  Alternative, if the defendants pleads insanity, the State may 
request that this alternative be considered by the Court and obtain a jury instruction in an jury 
trial.  The Court may also make a finding of GBMI without a plea or request. 

 
D. Persons found GBMI are generally not treated any differently than those who are simply 
found guilty 
 

1. ¢ƘŜ ƭŜƴƎǘƘ ƻŦ ŎƻƴŦƛƴŜƳŜƴǘ ƛǎ ǘƘŜ ǎŀƳŜΦ  άThe court may impose any sentence upon the 
defendant which could be imposed pursuant to law upon a defendant who had been 
convicted of the same offense without a finding of mental illness.έ тол L[/{ рκр-2-6(a).  
People v. Crews, 122 Ill. 2d 266, 522 N.E.2d 1167, 119 Ill. Dec. 308 (1988)(Defendant found 
GBMI may be sentenced to death.) 
 
2. ¢ƘŜ ǇƭŀŎŜƳŜƴǘ ƛǎ ǘƘŜ ǎŀƳŜΦ  άLŦ ǘƘŜ ŎƻǳǊǘ ƛƳǇƻǎŜǎ ŀ ǎŜƴǘŜƴŎŜ ƻŦ ƛƳǇǊƛǎƻƴƳŜƴǘ ǳǇƻƴ ŀ 
defendant who has been found guilty but mentally ill, the defendant shall be committed to 
ǘƘŜ 5ŜǇŀǊǘƳŜƴǘ ƻŦ /ƻǊǊŜŎǘƛƻƴǎΧέ тол L[/{ рκр-2-6(b).   Persons found GBMI may be 
transferred to the Department of Human Services.  730 ILCS 5/5-2-6(b).   However, such 
transfers are rare.  Moreover, the provisions governing the transfer of GBMIs to the 
Department of Human Services, 730 ILCS 5/3-8-5 and 3-8-6, also govern persons who have 
been found guilty.  Thus, the GBMI disposition is not a mechanism for avoiding 
imprisonment.  
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3. The right to treatment is the same.  Persons found GBMI have no greater right to mental 
health treatment than those found guilty.  People v. Manning, 227 Ill. 2d 403, 318 Ill. Dec. 
261 (2008). 

 
4. However, persons found GBMI have a statutory right to a periodic evaluation 
concerning their need for mental health treatment. 730 ILCS 5/5-2-6(a).  This statutory 
provision does not apply to persons found guilty.   
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IX. Overview of Facility Initiated Privileges 
 

Forensic recipients within the Department of Human Services facilities may be granted 
privileges as approved by the court.  "Privileges" refers to the ability to be on the facility 
grounds without supervision, off the facility grounds with or without supervision, or be in a 
non-secure setting.  Additionally, each facility has procedures for supervised use of buildings, 
and fenced areas for programming and recreation.  These do not require a Court Order or a 
pass. 

Forensic recipients have the opportunity to independently petition the court for transfer to a 
non-secure setting within the Department, conditional release, or discharge.  Each facility has a 
Petition Assistant available to assist recipients by providing forms, names, addresses and docket 
numbers.  These petitions should be handled by the court in accord with the appropriate 
section. Information about privilege requests initiated by recipients begins on page 19. 

When the Treatment Team determines a forensic recipient meets the criteria for one or more 
privileges, conditional release or discharge, the Treatment Team shall develop a written 
proposal to be submitted to the court for approval. 

Proposals should address at least the following points: 

a. Identifying information including reason for admission; 

b. Social, criminal, and treatment histories; 

c. Circumstances of offense(s) and recipient's psychiatric and medical condition at time of 
offense(s); 

d. Condition at time of admission (psychiatric & medical); 

e. Treatment(s) provided and medications provided and compliance with each; 

f. Assessment of escape risk and rationale for privilege request including documentation 
of any escape threats or attempts. 

g. Assessment of imminent dangerousness and rationale for privilege request including 
opinion, if possible, as to the specific risk to previous victim(s) and others.  

h. Privilege(s) requested, clinical benefits, treatment expectations for use of the 
privilege(s). 

i. If conditional discharge is requested, the following additional concerns must be 
addressed: 
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1)  The likelihood the recipient may be expected to be dangerous in  the near future, 
and the conditions under which this may occur. 

2)  Discussion of how the recipient is able to provide for his/her basic needs. 

3)  Recommendations for mental health services on an out-patient basis. 

4)  Conditions which the Department recommends the court incorporate into the Court 
Order for conditional discharge. 

Included are a copy of a sample order, a cover letter and sample recommendation for privileges 
that is sent to the court.  Upon receipt of approval or a hearing date, the facility director will so 
communicate to the team via a copy of the Court's Order and, as appropriate, convey any 
special instructions. 

Once the court has approved the facility's request for privileges, it is the responsibility of the 
treatment team and of clinical staff to ensure that recipients are properly protected from harm 
to themselves and prevented from harming others. 

Court-ordered privileges will be granted and, as necessary, suspended, based on the treatment 
team's independent clinical evaluation of the recipient's behavior. 
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LEVELS OF PRIVILEGES: 

CAVEAT:  The placement of the different levels of privileges does not indicate a preference or 
sequential order for seeking privileges.  It is merely a categorical listing. 

1. Supervised On-Grounds Activities 

Each facility has procedures for supervised use of buildings, and fenced areas for programming 
and recreation.  This does not require a Court Order or a pass and is not a privilege for the 
purpose of this discussion, but is included to demonstrate a range of privileges. 

2. Grounds Passes 

Subject to the terms of the Court Order, the treatment team may award whatever level of 
privilege that is clinically appropriate.  Both (a) and (b) below may be within a secured area or 
outside of that secured area.     

   (a)  To and From Programs 

Recipients with a building pass are expected to go directly to their assigned programs.  Staff 
providing the programs are responsible for calling the units if the recipient does not arrive 
at his/her program location.  Upon the conclusion of the program (or programs if more than 
one is assigned continuously), the recipient is expected to return immediately to the living 
unit. 

    (b) Time-Limited Pass 

Recipients with a building pass are permitted to be off the unit for specified time periods.  
Purposes of this type of privilege typically includes: 

    (i) off-unit programs, 

   (ii) off-unit leisure or recreational activities, and 

   (iii) blocks of time which the recipient may spend by him or herself off the unit. 

The recipients are expected to report (face to face) to the unit for all Face Check times.              

    (c) General Campus Pass 

Goals and objectives should be established as a focus for this pass privilege and further 
should be an integral part of the treatment program.  Recipients approved by the court may 
be permitted off the unit and outside any fenced secure area during daylight hours to walk, 
visit park areas on-campus, enter the commissary/drop-in center or the like, and generally 
move freely about the grounds within these general guidelines and any facility specific 
guidelines.  This "free-ǘƛƳŜέ Ŏŀƴƴƻǘ ŎƻƴŦƭƛŎǘ ǿƛǘƘ ǇǊƻƎǊŀƳǎ or regular unit activities 
(medication administration, meals, group sessions, etc.) in which the recipient would 
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normally be expected to participate.  Recipients are expected to report to their living unit 
for all Face Check times.  The time period between these Face Checks should not exceed 
two hours per day and preferably be in one hour increments. 

3. Off-Grounds Passes 

a.   Supervised:  The focus of this pass should be re-entry into the  community.  
Consequently, any staff escorted activity that focuses on enhancement of skills for 
independent living, visits to placements, etc. is reasonable.  The Facility Director or his/her 
designee is responsible for ensuring that the proper level of supervision is present, and as 
with on-grounds passes, that the recipient is able behaviorally to accept the responsibility of 
returning to the community.  Unfocused off-grounds passes are discouraged.  

b.   Unsupervised:  This privilege should be limited to recipients who are believed to be 
nearly ready for conditional release or outright discharge.  As with all passes, this level of 
privilege should be focused and well justified before it is ever utilized.  Unsupervised off-
ground passes may be utilized for clinic appointments, home visits, linkage to community 
treatment programs which the recipient will soon be attending, and any other activities that 
are focused on the recipient's successful re-entry into the community.  The use of these 
passes for purely recreational activities should not be allowed unless there is a justified 
leisure activity focus within the treatment plan.  If the treatment plan specifically justifies 
unsupervised leisure activity, it should not be utilized frequently. 

4.     Non-Secure Placement 

This privilege allows the recipient to reside on a non-secure unit.  This does not authorize the 
recipient to have any type of a on- or off-grounds pass unless there is a Court Order granting 
such a pass.  Additionally, whenever a recipient is authorized for placement on a non-secure 
setting, plans may be initiated to transfer the recipient to the State-operated mental health 
facility serving his or her catchment area. 

5.     Suspension 

Any privilege, when approved by the Criminal Court of Jurisdiction and granted by the 
treatment team may be suspended or altered for any of the following reasons:            

 a.   Clinical de-compensation; 

 b    Use of alcohol or non-prescribed substances; 

 c.   Physically or verbally aggressive behavior; 

 d.   Violation of facility/living unit rules; 

 e.   Illegal behavior, such as theft, sexual assault, threatened or attempted suicide, etc.; 
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 f.    Failure to return to the living unit at the proper time; 

  g.   Verbal statements or demonstrated behavior indicative of intent to elope from the 
facility; or 

  h.   Other reasons considered appropriate by the Facility Director or his/her designee 

All passes may be restricted or suspended by the Facility Director or designee where in their 
sole judgment use of such passes would present an unreasonable risk to the safety, health or 
welfare of the recipients or the general public.  Examples of such situations include, but are not 
limited to: inclement weather or emergency weather conditions, hazardous materials spill or 
contamination, civil disturbance, construction or other dangerous conditions existing on facility 
grounds 
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X. Recipient Initiated Privilege Request 
 

Henderson Information Packet 

Forensic recipients have the opportunity to independently petition the court for transfer to a 
non-secure setting within the Department, conditional release, or discharge.  The Department 
is obligated by an agreement in Henderson v. Handy 1996 WL 148040 (N.D. III.) to provide 
information to individuals found not guilty by reason of insanity.  The Henderson information 
follows on pages 87-94.  Each facility has a Petition Assistant available to assist recipients by 
providing forms, names, addresses and docket numbers.  These Petitions should be handled by 
the Court in accord with the appropriate section. 

 GENERAL INFORMATION 

The Illinois Criminal Code allows a defendant who is found not guilty by reason of insanity and 
sent to the Department of Human Services, the right to petition the Criminal Court for transfer 
to a non-secure setting of the Department or for conditional release or discharge from custody 
of the Department.  When you seek to have the court review your petition, you have the 
burden of proving that you should be transferred to a non-secure setting, conditionally 
released, or discharged. 

Once you file a petition for transfer to a non-secure setting, conditional release, or discharge, 
the Court shall hold a hearing within 120 days of receiving your petition.  You may file a new 
petition every 120 days.  The Court is required to notify you of the date and time of your 
hearing.  If you are indigent, the Court shall also appoint you an attorney (usually the public 
defender) to represent you during this hearing.  Also, if you request, the Court shall order an 
impartial examination of your mental condition by a psychiatrist or clinical psychologist who is 
not employed by the Department of Human Services in a capacity similar to that previously 
performed by the Department of Mental Health and Developmental Disabilities and who shall 
submit a report regarding your mental condition to the Court for the hearing. 

If the Court determines that you are no longer in need of mental health services, it will order 
the Department to discharge you from custody.  The Court may, however, order the 
Department to conditionally release you or transfer you to a non-secure setting.  If the Court 
denies your petition for transfer, conditional release or discharge, you may file another petition 
120 days after the date the Court received your last petition. 

Your facility will have a Petition Assistant available who is required to help you in an impartial 
manner by explaining the instructions and forms and assist you in completing the forms when 
necessary due to your physical condition. The Petition AssistantΩs duties are listed in this 
packet.  Please be aware that the Petition Assistant is a staff person of the Department of 
Human Services and he/she is available only to act as an impartial person to assist you in 
getting your petition to the Court.  The Petition Assistant cannot ensure or force the Court to 
hold a hearing regarding your petition. 
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XI. RELEVANT STATUTES 

 

 730 ILCS 5/5-2-4, Proceedings after acquittal by reason of insanity which governs your custody 
with the DHS.  

SPECIFIC INSTRUCTIONS 

You will need to: 

Complete the Petition for Discharge or Conditional Release form (located in the appendix) as follows; 

Print your name wherever it says your name on the Petition; 

Include your case number and judgeΩs name where indicated at the top of the Petition; 

Sign the Petition; and 

Fill in your name, address, telephone number, and date you completed the Petition at the bottom of the 

Petition. 
 

Complete the 730 ILCS 5/5-2-4 Petition for Transfer, Conditional Release, or 

Discharge Cover Letter to the Judge (located in the appendix) as follows: 

 
Print your name and address at the top of the form cover letter where indicated; 

Fill in the date you completed the cover letter (todayΩs date); 
Fill in the judgeΩs name; and Sign the cover letter. 

 
Complete the 730 ILCS 5/5-2-4 Petition for Transfer, Conditional Release, or 

Discharge Cover Letter to the Clerk of the Circuit Court (located in the appendix) as 
follows: 

 
Print your name and address at the top of the form cover letter where indicated; 

Fill in the date you completed the cover letter (todayΩs date); 

Fill in the clerkΩs name; and 

Sign the cover letter. 

 
Make two copies of the completed Petition and cover letters and bring them to the 
Petition Assistant assigned to assist you to be mailed. If you wish to mail the Petition 
and cover letters yourself, the Petition Assistant will note that you mailed them 

yourself and will provide you with the necessary envelopes and postage. 

 
Each facility has at least one Petition Assistant per facility to assist recipients found not guilty by 
reason of insanity to petition the Court for transfer to a non-secure setting or request 
conditional release or discharge. 

 
The Petition Assistant is required to provide you with your case number, the name of the Judge 
who is handling your case, the JudgeΩs address, the CourtΩs address (the JudgeΩs address and 
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the CourtΩs address may be the same), explain to you where to fill in your name and address 
and where to sign.  In case you are unable to complete the Petition and cover letter, the 
Petition Assistant will assist in the preparation of the Petition and cover letter under your 
direction (the Petition Assistant will not write anything that you do not direct him/her to write 
but he/she will be able to help you complete the petition by properly filling in the required 
information). 

COMMONLY ASKED QUESTIONS 

What is the difference between being discharged, conditionally released and transferred to a 
non-secure setting? 

Discharge: In order to be discharged, you must prove to the Court and the Court must find that 
you are no longer in need of any mental health services. 

Conditional Release: If you prove to the Court and the Court finds that you no longer need 
inpatient services, but you still need mental health services, the Court may conditionally release 
you.  This means that you will be released on the condition that you continue to receive 
treatment on an outpatient basis and/or fulfill any other restrictions that the Court places on 
you. 

Transfer to a non-secure setting: If you prove to the Court and the Court finds that you are able 
to be placed in a non-secure setting, you will still remain under DHS custody, but you will no 
longer need to be in a secure setting. 

What should happen after I file the petition? 

The Court should set the matter for hearing within 120 days of receiving your petition. 

If you are indigent, the Court shall appoint an attorney to represent you for purposes of 
conducting a hearing regarding your petition. 
 
If you request an independent psychiatric or psychological examination, the Court will order 
such an examination to be conducted by a psychiatrist or psychologist who does not work for 
the DHS.  NOTE: The psychiatrist or psychologist may work for the state, but he/she will not be 
employed by the DHS in a position with duties that previously were performed by the 
Department of Mental Health and Developmental Disabilities. 
 
When should I hear about a hearing? 

The Court is required to schedule a hearing within 120 days from the date it receives your 
petition. 

What do I do if a hearing is not scheduled within 120 days? 
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If you do not hear from the Court within 120 days, you may contact the Guardianship and 
Advocacy Commission.  See the attachment at the end of this packet for the addresses and 
phone numbers of offices near you. 
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SECTION IV:  FORENSIC OUTPATIENT PROCEDURES 

This section covers the Forensic Outpatient Procedures dealing with UST or NGRI patients who 
do not require inpatient hospitalization. 

Sample Forensic Outpatient Reports are in Appendix I. 
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FORENSIC  OUTPATIENT  PROCEDURES 

I. Court Refers Forensic Outpatient to the Illinois Department of Human Services 
 
A. Attorney (i.e., Public Defender/Private Attorney or StateΩs Attorney) contacts Ray S. Kim, Ph.D. at 

847-742-1040 x3360 or 708-338-7301 for instructions in referring a defendant (i.e., UST or NGRI) for 
an outpatient evaluation. 

 
B. Attorney is instructed to mail or fax pertinent court materials. 

 
1. Court order adjudicating legal status (i.e., UST or NGRI), referring defendant to the Illinois 

Department of Human Services, and requesting an evaluation to be conducted on an outpatient 
basis. 

 
2. Psychiatric/Psychological Report evaluating defendant as Unfit to Stand Trial or Not Guilty By 

Reason of Insanity. 

 
3. Police Report regarding the index offense. 

 
4. Current telephone number and address of defendant. 

 
II. Schedule Appointment with Defendant 
 

A. Call defendant and schedule an appointment at Madden Mental Health Center, 
1200 South First Avenue, Hines, Illinois 60141, Elgin Mental Health Center, 750 

South State Street, Elgin, Illinois 60123, or other DHS facility. 

 
B. If the defendant has no telephone, send a letter with appointment information (i.e., date, time, 

place, etc.) to the defendant, Public Defender/Private Attorney, and StateΩs Attorney. 

 
C. If the defendant fails to attend the appointment, send letter to court (i.e., Judge, Public 

Defender/Private Attorney, and StateΩs Attorney) notifying them of the defendantΩs noncompliance. 
 

III. Evaluate Defendant 
 
A. Inform defendant of the nonconfidential nature of the evaluation. 

 
B. Interview defendant using the outpatient evaluation outline. 

 
C. Notify defendant that a community agency will be in contact to schedule an intake appointment 

(unless defendant is already receiving treatment services). 
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D. If defendant is receiving services from a private agency, get release of information form signed. 

 
E. Encourage compliance with treatment recommendations. 

 
F. Answer any questions defendant may have. 

 
IV. Link Defendant with Appropriate Community Agency 
 
A. Mentally Ill and/or Substance Abuser. 

 
1. Identify community agency through the Geocode Book. 
2. Contact Network Manager if problems identifying appropriate agency. 
3. Forward court materials and outpatient evaluation outline to identified agency. 
4. Request agency to schedule intake appointment with defendant. 
5. Provide consultation services if necessary. 

 
B. Developmentally Disabled. 

 
1. Forward court materials and outpatient evaluation outline to Tammie Benjamin 

at 312-814-8338. 
2. Ms. Benjamin identifies community agency and arranges appropriate services.  

 
V. Complete the 30 Day Court Report 
 
Verify that defendant attended intake appointment at community agency. 

 
Finalize treatment plan with identified agency (i.e., treatment modalities, treatment supervisor, 
psychiatrist, counselor, case manager, etc.). 

 
Notify treatment agency that staff must supervise the defendant and send progress reports to the court 
(i.e., every 90 days). 

 
Prepare court report with treatment recommendations. 

 
Once completed, court report sent to the Judge, Public Defender/Private Attorney, 

StateΩs Attorney, and treatment agency. 

 

VI. Monitor Outpatients in the Community 
 
A. Contact community agency and remind agency to submit a progress report prior to next status 

hearing. 

 

B. Provide technical support if needed. 
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SECTION V:  MAXIMUM SECURITY REFERRAL 

This section provides the criteria and procedure to DHS staff for referring a patient who is 
presenting behavior management problems to Chester Mental Health Center. There is also a 
copy of the Chester Referral Form. This Section outlines a DHS internal procedure for triage and 
transfer. 
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FORENSIC SERVICE CHESTER MHC EMERGENCY REFERRAL PROCEDURES 

A. Referral Initiation 

¶ State hospital staff refers a Management case for transfer to Chester MHC by completing the Chester 
Referral Form (see below) and faxing or e-mailing it to the Forensic Director. The referral form must be 
signed by the referring hospital Medical Director.  

B. Review Panel 

¶ The Director of Forensic Services convenes a panel that includes the Forensic Director, DMH Medical Director 
ƻǊ ŘŜǎƛƎƴŜŜϝΣ ŀƴŘ !ǎǎƻŎƛŀǘŜ CƻǊŜƴǎƛŎ 5ƛǊŜŎǘƻǊ ŀƴŘΧ 

1.) Reviews the referral information,  
2.) Schedules a phone review with the referring facility within 8 hours. 

           (*A Designee is a non-referring hospital Medical Director identified to replace the Medical Director when 
he/she is unavailable)  

¶ If deemed necessary by any panel member, the Director of Forensic assigns the case to Metro Forensic staff 
for an on-site review.  

¶ Metro staff may conduct a review without being requested if they receive a written referral request directly 
from a Metro area hospital or Elgin Hospital Medical Director. 

¶ After an on-site review is conducted, the reviewer shares their findings & recommendation with the Forensic 
Director or designee, DMH Medical Director, or Associate Forensic Director. The transfer may be approved at 
this point or a phone meeting will be scheduled with the referring facility to further review the transfer. 

 

On-site Review Procedure 

1.  Staff reviews referral form 

нΦ  {ǘŀŦŦ ƎƻŜǎ ǘƻ ǘƘŜ ǇŀǘƛŜƴǘΩǎ ǳƴƛǘ 

3.  Review chart 

4.  Interview staff 

5.  Interview patient 

6. Complete risk assessment 
 (Factors to consider) 
   - Why referred to Chester MHC? 
   - Staff/Patient injury (i.e., severity, frequency, etc.)? 
   - Restraints (i.e., length, frequency, etc.)? 
   - Any insight? 
   - History of violence? 
   - tŀǘƛŜƴǘΩǎ ŎƭƛƴƛŎŀƭ ŎƻƴŘƛǘƛƻƴ όŜΦƎΦΣ ŎƻƳƳŀƴŘ ƘŀƭƭǳŎƛƴŀǘƛƻƴǎύΚ 
   - Exhausted medication options? 
   - Tried behavioral program? 

C. Review Process with Referring Hospital 
The Director of Forensic Services and panel members review the case with the referring facility (If the entire 
panel is not available the review process can continue with any available panel member) 

¶ After the review with facility staff the panel or panel member will decide whether a transfer to Chester MHC 
is warranted and inform the facility staff immediately. 

¶ If a transfer is approved the panel or panel member will inform the requesting facility and Chester, MHC by e-
mail to coordinate the transfer as an emergency transfer within 48 hours. 

D.     Emergency Transfer without a Panel Review. 

¶ If a behavior management problem (i.e., attempted elopement, *serious injury caused by a weapon or object 
used as a weapon, arson, sexual assault) occurs after central office normal working hours (5:00PM), or on 
holidays or weekends, the Director of Forensic Services or Department Medical Director should be contacted 
immediately to approve an expedited emergency transfer to Chester based on a phone review of the 
incident.  

¶ Both the cell and home numbers of the Forensic and Medical are listed at each facility for 24hr emergency 
contacts during holidays and weekends. 

                        *Life threatening and/or needing immediate medical attention.  
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REQUEST FOR TRANSFER TO THE CHESTER MENTAL HEALTH CENTER 
 
REQUESTING FACILITY:      DATE:      
RECIPIENTS NAME:      DOB & AGE: ____________________  
ADMISSION DATE:       DMH/DD ID#: __________________  
UNIT: ________________     DOCKET #     
REFERRING FACILITY DIRECTORΩS APPROVAL (if needed):________________________________  
REFERRING MEDICAL DIRECTORΩS APPROVAL:_________________________________________  
NAME OF TREATING PSYCHIATRIST:     PHONE#    
NAME OF COORDINATING THERAPIST/CASEWORKER:  PHONE #    
 
LEGAL STATUS:            
ADMISSION STATUS AND CIRCUMSTANCES:        
              
               
 
CURRENTDIAGNOSIS: 
 Axis I: 
 Axis II: 
 Axis III: 
   
RATIONALE FOR REQUEST FOR TRANSFER TO CHESTER:  
              
              
               
 
ATTEMPTED INTERVENTIONS: 
              
              
              
             
EXPECTED BENEFIT OF TRANSFER TO CHESTER AND CRITERIA FOR RETURN TO REFERRING 
FACILITY (SPECIFICALLY WHAT BEHAVIORAL/CLINICAL CHANGES WOULD NEED TO OCCUR 
PRIOR TO RETURN): 
              
              
               
 
HISTORY OF PSYCHIATRIC TREATMENT (ADMISSION & DISCHARGE DATES AND FACILITIES): 
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MEDICATION HISTORY:  
              
              
               
CURRENT MEDICATION REGIMEN, RATIONALE AND RESPONSE:      
              
               
 
IS MEDICATION IN THERAPEUTIC RANGE?     YES                     NO 
ANY ADVERSE EFFECTS?     YES                        NO 
DESCRIBE______________________________________________________________________
______________________________________________________________________________ 
MEDICAL HISTORY            
               
CURRENT MEDICAL STATUS (Any medical issues Chester staff should be aware of):  
              
         
ACCOUNTING OF THE MOST SERIOUS EVENT THAT TRIGGERED THIS REFERRAL: (TO THE 
FULLEST EXTENT POSSIBLE PLEASE PROVIDE AS MUCH COMPLETE, DETAILED, OBJECTIVE 
INFORMATION) 
 
Apparent precipitants/antecedents to the act?       
              
               
What verbal expression and behaviors suggest possible motive(s)/ purpose(s) for the act?  
______________________________________________________________________________
______________________________________________________________________________ 
What were the circumstances? (Date, time of day, social environment, physical setting, milieu) 
_____________________________________________________________________________              
_____________________________________________________________________________  
 
What specific aggressive and other accompanying behaviors were shown?   
               
             
What were the resulting injuries/damages?  
   
 
What kind of emotions were displayed before and after the act?__________________  
 _____________________________________________________________________________
_____________________________________________________________________   
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Other Factors to Consider: 
Previous tx history/medications/interventions:       
               
 
Trauma History:           
              
             
Vulnerabilities to a Chester placement:        
               
 
Previous Forensic History:          
               
 
HISTORY OF OTHER VIOLENT BEHAVIOR:  
______________________________________________________________________________
______________________________________________________________________________ 
 
CRIMINAL HISTORY (DATES, CHARGES, CONVICTIONS, DISPOSITIONS):     
               
 
CHRONOLOGY OF RESTRAINT AND SECLUSION DURING CURRENT INPATIENT STAY: 
______________________________________________________________________________
____________             
COMMUNITY CONTACT:           
             
METRO FORENSIC REVIEWERS COMMENTS AND CONCLUSIONS:      
              
               
 
SIGNATURE OF REFERRING PERSON           
 

REFERRAL PROCEDURES: 
All REFERRING FACILITIES PLEASE SCAN OR FAX COPY OF COMPLETED REFERRAL FORM TO: 
 
DR. ANDERSON FREEMAN 
DIRECTOR FORENSIC BUREAU 

DR. SHARON COLEMAN 
ASSOCIATE DIRECTOR, FORENSIC BUREAU 

anderson.freeman@illinois.gov sharon.coleman@illinois.gov 
OFFICE PHONE (312) 814-1646                             OFFICE PHONE (312) 814-4909 
FAX (312) 814-4832 FAX (312) 814-4832 
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IF YOU HAVE DIFFICULTY CONTACTING DR. FREEMAN OR DR. COLEMAN, PLEASE CONTACT ANY 
AVAILABLE CHICAGO METRO STAFF PERSON FOR ASSISTANCE  
Dr. TIMA SMITH    708-338-7015 
BOB HAVENS, LCSW                         847-742-3368 
CARLA JOINER-HERROD, LCSW     708-338-7002 
 
DURING NORMAL WEEK DAY HOURS ALL REFERRALS FROM METRO AREA FACILITIES (Chicago 
Read, Elgin & Madden) WILL BE REVIEWED AT THE REFERRING FACILITY SITE BY METRO STAFF 
WITHIN 48 HOURS, AND APPROVAL FOR TRANSFER WILL BE MADE BY THE CHIEF OF METRO 
FORENSIC SERVICES. 
 
CHESTER SHOULD BE CONTACTED DIRECTLY FOR EMERGENCY REFERRALS OCCURRING ON 
WEEKENDS, HOLIDAYS, OR EVENINGS IF THE PATIENT CANNOT BE MANAGED WITH 
9a9wD9b/¸ t{¸/IL!¢wL/ twh/95¦w9{ ¦b¢L[ a9¢wh {¢!CC !w9 !±!L[!.[9Φ  /I9{¢9wΩ{ 
CONTACT NUMBER IS (618) 826-4571, (618) 826-3229/FAX.  
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SECTION VI:  SEXUALLY VIOLENT PERSONS AND SEXUALLY DANGEROUS PERSONS 

This section consists of the Sexually Violent Persons Commitment Act and referral form and the 
Sexually Dangerous Persons Act.  Both acts attempt to deal with a similar population by 
creating a civil commitment process that requires that its elements be proved beyond a 
reasonable doubt. 
  
The Sexually Violent Persons Commitment Act requires the petitioner to prove that the person 
committed a prior act of sexual violence and is predisposed to commit further acts of sexual 
violence due to a mental disorder.  The petition is filed at the end of an individual's sentence in 
the Department of Corrections, their period of confinement with the Department of Human 
Services after being adjudicated not guilty by reason of insanity or the end of their confinement 
in the Department of Juvenile Justice.  In each situation the respective Department is required 
to assess the person to determine if the person meets the criteria for commitment under the 
Sexually Violent Persons Commitment Act.  The referral form is used by the Department of 
Human Services when it determines that the person meets the criteria.  If the court determines 
that the person meets the criteria the court would send the person to the Treatment and 
Detention Facility operated by the Department of Human Services. (SEE Appendix K) 
  
The Sexually Dangerous Persons Act requires the petitioner to prove that the person committed 
a prior act of sexual violence and is predisposed to commit further acts of sexual violence due 
to a mental disorder.  Unlike the Sexually Violent Persons Commitment Act, the petition is filed 
simultaneously with the filing of another criminal charge and is a civil commitment alternative 
to a criminal conviction.  The committed person is placed in the custody of the Department of 
Corrections. (SEE Appendix L) 
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SEXUALLY VIOLENT PERSONS REFERRAL FORM 
 

* Referral to be made for patients acquitted Not Guilty by Reason of Insanity for a sex offense prior to 
any request for off-grounds privilege, conditional release, or absolute discharge (no less than four 
months prior to their conditional release or discharge).  Current DHS policy only allows for evaluations 
of NGRI patients with a sex offense. 

 
PatientΩs Name:        DHS #:       
Date of Birth:       Age:  Sex:                            
Race:     Primary Language:   Docket #    
 
Criminal Charge(s):                                                                                                                             
Police Report Summary:                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                        
Legal Status:                            Privileges:                                                                                        
Admission Date:  Thiem Date:     LOS:                                        
Transfers:                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                          
Prior Sexual Offenses:                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                    
Behavior While Hospitalized (e.g., sexually inappropriate behavior):     
              
                                                                                                                                                                                                                                                                                                                                                                                                                                            
Current Mental Status:           
             
 Diagnoses: 
Axis I:                                                                                                                                                                                                                                                                                                                               
Axis II:  
Axis III:                                                                                                                                                                                                                                                                                                                                                       
                                                                                                                                                                                                                                                                                                                          
Risk Assessment: 
Danger to Self:   Ã  Suicidal Ideation Ã  Self-Injurious Behavior  
Severe   __     Moderate    _     Mild    __    None ___    
Danger to Others:  Ã  Homicidal Ideation  Ã  Physical Aggression     
Severe   __     Moderate    _     Mild    __    None ___    
Sexual Dangerousness: 
Severe   __     Moderate    _     Mild    __    None ___    
Other Risk Factors 
Elopement    __   Setting Fires    ____   Other ___________________________    
                                                                                                                                                                                                                                                                                                              
Comments:            
              
               
Requesting Facility:      Psychiatrist:      
Caseworker:                             Phone #:                                                   
Hospitŀƭ !ŘƳƛƴƛǎǘǊŀǘƻǊΩǎ !ǇǇǊƻǾŀƭΥ    Date:                          
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SECTION VII:  ILLINOIS OFFENDER REGISTRATION ACTS 

This section consists of other Illinois Offender Registration Acts including the Sex Offender 
Registration Act, the Arsonist Registration Act and the Murderer and Violent Offender Against 
Youth Registration Act. When an arsonist, sex offender, sexual predator, first degree murder of 
an adult or violent offender against youth is discharged from the Department of Human 
Services (DHS) Center/Program it is the policy of DHS that the Center/Program shall inform the 
individual and/or guardian of the individual of his or her responsibility to register under the 
Arsonist Registration Act, Sex Offender Registration Act, or Murderer and Violence against 
Youth Registration Act. 
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PROCEDURES 
 
I. When a sex offender, sexual predator, first degree murder of an adult or violent offender against 
youth is to be discharged from a Department of Human Services (DHS) Center/Program, the 
Center/Program shall: 
 
A. tǊƛƻǊ ǘƻ ŘƛǎŎƘŀǊƎŜ ƻǊ ǊŜƭŜŀǎŜΣ ƻǊ ǇǊƛƻǊ ǘƻ ŀ ŎƻǳǊǘ ƘŜŀǊƛƴƎ ǘƘŀǘ Ƴŀȅ ǊŜǎǳƭǘ ƛƴ ǘƘŜ ƛƴŘƛǾƛŘǳŀƭΩǎ ǊŜƭŜŀǎŜΣ 
the Center/Program shall inform and explain to the individual his or her duty to register and the 
procedure to register under the Sex Offender Registration Act or the Murder and Violent Offender 
Against Youth Act ŀǎ ǊŜǉǳƛǊŜŘ ŦƻǊ ǘƘŜ ƛƴŘƛǾƛŘǳŀƭΩǎ ƻŦŦŜƴǎŜΦ 
 
B. Inform the individual that if he or she establishes a residence outside of the State of Illinois, is 
employed outside the State of Illinois, or attends school outside the State of Illinois, he or she must 
register in the new state within 10 days after establishing such residence, accepting employment or 
attending school in the new state. 
 
C. If the individual is to be placed on Conditional Release, explain to the service provider the need for 
the individual to maintain the appropriate offender registration and document the request for the 
service provider to assist the individual in maintaining registration. 
 
D. Require the individual to read and sign the Sex Offender Registration Act Notification Form (ISP 4-
84e) provided by the Illinois State Police.  This form states that the duty to register and the procedure 
for registering have been explained, and the individual understands the duty to register and the 
procedure for registration; 
 
E. Obtain the address where the individual expects to reside after discharge, and record the address on 
the form;  
 
F. Give one (1) copy of the Sex Offender Registration Act Notification form (ISP 4-84e) to the 
individual, service providŜǊΣ ƎǳŀǊŘƛŀƴΣ ǇƭŀŎŜ ƻƴŜ ŎƻǇȅ ƛƴ ǘƘŜ ƛƴŘƛǾƛŘǳŀƭΩǎ ŎƭƛƴƛŎŀƭ ǊŜŎƻǊŘΣ ǎŜƴŘ ƻƴŜ ŎƻǇȅ ǘƻ 
ǘƘŜ ±/b ŀƴŘ ŦƻǊǿŀǊŘ ǿƛǘƘƛƴ ǘƘǊŜŜ όоύ Řŀȅǎ ǘƘŜ ƻǊƛƎƛƴŀƭ ǎƛƎƴŜŘ ŦƻǊƳ ǿƛǘƘ ǘƘŜ ƛƴŘƛǾƛŘǳŀƭΩǎ ŀŘŘǊŜǎǎ ǘƻ ǘƘŜ 
Illinois State Police S.O.R.T;  
 
II. When an arsonist is to be discharged from a Department of Human Services (DHS) Center/Program, 
the Center/Program shall: 
 
A. tǊƛƻǊ ǘƻ ŘƛǎŎƘŀǊƎŜ ƻǊ ǊŜƭŜŀǎŜΣ ƻǊ ǇǊƛƻǊ ǘƻ ŀ ŎƻǳǊǘ ƘŜŀǊƛƴƎ ǘƘŀǘ Ƴŀȅ ǊŜǎǳƭǘ ƛƴ ǘƘŜ ƛƴŘƛǾƛŘǳŀƭΩǎ ǊŜƭŜŀǎŜΣ 

inform and explain to the individual his or her duty to register and the procedure to register under the 

Arsonist Registration ActΣ ŀǎ ǊŜǉǳƛǊŜŘ ŦƻǊ ǘƘŜ ƛƴŘƛǾƛŘǳŀƭΩǎ ƻŦŦŜƴǎŜΦ 

 
B. Inform the individual that if he or she establishes a residence outside of the State of Illinois, is 

employed outside the State of Illinois, or attends school outside the State of Illinois, he or she must 
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register in the new state within 10 days after establishing such residence, accepting employment or 

attending school in the new state. 

 
C. If the individual is to be placed on Conditional Release, explain to the service Provider the need for 

the individual to maintain the appropriate offender registration and document the request for the 

service provider to assist the individual in maintaining registration. 

 
D. All arsonist discharges to the City of Chicago are required to register in person with their local Police 

Department. 

 
E. For Arsonists discharged to residences other than in the City of Chicago, DHS shall have the individual 

complete the Notification of the Discharge and NGRI Individual Charged with an Arson Offices 

(APPENDIX I), and forward a copy to the appropriate law enforcement agencies, the service provider, 

ǘƘŜ ƛƴŘƛǾƛŘǳŀƭΩǎ ƳŜŘƛŎŀƭ ǊŜŎƻǊŘ ŀƴŘ ǘƘŜ 5I{ /ǊƛƳƛƴŀƭ WǳǎǘƛŎŜ [ƛŀƛǎƻƴΦ 

 
III. The DHS Victim Notification Coordinator shall be notified at least seven (7) days prior to the 

discharge of individuals who are required to register under the provisions of the Arsonist Registration 

ACT, Sex Offender Registration Act, or Murderer and Violent Offender Against Youth Registration Act. 

 
IV. If there are questions concerning to whom and when the Arsonist Registration Act, Sex Offender 

Registration Act and the Murderer and Violent Offender Against Youth Registration Act apply, the 

/ŜƴǘŜǊκtǊƻƎǊŀƳ ǎƘƻǳƭŘ ŎƻƴǘŀŎǘ ƛǘǎ ŀǎǎƛƎƴŜŘ ŀǘǘƻǊƴŜȅ ƛƴ 5I{Ω hŦŦƛŎŜ ƻŦ ǘƘŜ DŜƴŜǊŀƭ /ƻǳƴǎŜƭ ƻǊ ǘƘŜ Lƭƭƛƴƻƛǎ 

State Police S.O.R.T. 
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APPENDIX A 
 

FITNESS FOR TRIAL, TO PLEAD OR TO BE SENTENCED 
 (725 ILCS 5/104) 

 
Section 104-10.  Presumption of Fitness.  Fitness Standard. 
A defendant is presumed to be fit to stand trial or to plead, and be sentenced.  A defendant is 
unfit if, because of his mental or physical condition, he is unable to understand the nature and 
purpose of the proceedings against him or to assist in his defense. 
 
Section 104-11.  Raising Issue; Burden; Fitness Motions. 
(a)  The issue of the defendant's fitness for trial, to plead, or to be sentenced may be raised by 
the defense, the State or the Court at any appropriate time before a plea is entered or before, 
during, or after trial.  When a bona fide doubt of the defendant's fitness is raised, the court 
shall order a determination of the issue before proceeding further. 
 
(b)  Upon request of the defendant that a qualified expert be appointed to examine him or her 
to determine prior to trial if a bona fide doubt as to his or her fitness to stand trial may be 
raised, the court, in its discretion, may order an appropriate examination.  However, no order 
entered pursuant to this subsection shall prevent further proceedings in the case.  An expert so 
appointed shall examine the defendant and make a report as provided in Section 104-15.  Upon 
the filing with the court of a verified statement of services rendered, the court shall enter an 
order on the county board to pay such expert a reasonable fee stated in the order. 
 
(c)  When a bona fide doubt of the defendant's fitness has been raised, the burden of proving 
that the defendant is fit by a preponderance of the evidence and the burden of going forward 
with the evidence are on the State.  However, the court may call its own witnesses and conduct 
its own inquiry. 
 
(d)  Following a finding of unfitness, the court may hear and rule on any pretrial motion or 
motions if the defendant's presence is not essential to a fair determination of the issues.  A 
motion may be reheard upon a showing that evidence is available which was not available, due 
to the defendant's unfitness, when the motion was first decided. 
 
Section 104-12.  Right to Jury. 
The issue of the defendant's fitness may be determined in the first instance by the court or by a 
jury.  The defense or the State may demand a jury or the court on its own motion may order a 
jury.  However, when the issue is raised after trial has begun or after conviction but before 
sentencing, or when the issue is to be determined under Section 104-20 or 104-27, the issue 
shall be determined by the court. 
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Section 104-13.  Fitness examination. 
(a)   When the issue of fitness involves the defendant's mental condition, the court shall order 
an examination of the defendant by one or more licensed physicians, clinical psychologists, or 
psychiatrists chosen by the court.  No physician, clinical psychologist or psychiatrist employed 
by the Department of Human Services shall be ordered to perform, in his official capacity, an 
examination under this Section. 
 
(b)  If the issue of fitness involves the defendant's physical condition, the court shall appoint 
one or more physicians and in addition, such other experts as it may deem appropriate to 
examine the defendant and to report to the court regarding the defendant's condition. 
 
(c)  An examination ordered under this section shall be given at the place designated by the 
person who will conduct the examination, except that if the defendant is being held in custody, 
the examination shall take place at such location as the court directs.  No examinations under 
this Section shall be ordered to take place at facilities operated by the Department of Human 
Services.  If the defendant fails to keep appointments without  reasonable cause or if the 
person conducting the examination reports to the court that diagnosis requires hospitalization 
or extended observation, the court may order the defendant admitted to an appropriate facility 
for an examination, other than a screening examination, for not more than 7 days.  The court 
may, upon a showing of good cause, grant an additional 7 days to complete the examination. 
 
(d)  Release on bail or on recognizance shall not be revoked and an application thereof shall not 
be denied on the grounds that an examination has been ordered. 
 
(e)  Upon request by the defense and if the defendant is indigent, the court may appoint, in 
addition to the expert or experts chosen pursuant to subsection (a) of the Section, a qualified 
expert selected by the defendant to examine him  and to make a report as provided in Section 
104-15.  Upon filing with the court of a verified statement of services rendered, the court shall 
enter an order on the county board to pay such expert a reasonable fee stated in the order. 
 
Section 104-14.  Use of Statements Made During Examination or Treatment. 
(a)  Statements made by the defendant and information gathered in the course of any 
examination or treatment ordered under Section 104-13, 104-17 or 104-20 shall not be 
admissible against the defendant unless he raises the defense of insanity or the defense of 
drugged or intoxicated condition, in which case that shall be admissible only on the issue of 
whether he was insane, drugged, or intoxicated.  The refusal of the defendant to cooperate in 
such examinations shall not preclude the raising of the aforesaid defenses but shall preclude 
the defendant from offering expert evidence or testimony tending to support such defenses if 
the expert evidence or testimony is based upon the expert's examination of the defendant. 
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(b)  Except as provided in paragraph (a) of this Section, no statement made by the defendant in 
the course of any examination or treatment ordered under Section 104-13, 104-17 or 104-20 
which relates to the crime charged or to other criminal acts shall be disclosed by persons 
conducting the examination or the treatment, except to members of the examining or treating 
team, without the informed written consent of the defendant, who is competent at the time of 
giving such consent. 
 
(c)  The court shall advise the defendant of the limitations on the use of any statements made 
or information gathered in the course of the fitness examination or subsequent treatment as 
provided in this Section.  It shall also advise him that he may refuse to cooperate with the 
person conducting the examination, but that his refusal may be admissible into evidence on the 
issue of his mental or physical condition. 
 
Section 104-15.  Report. 
(a)  The person or persons conducting an examination of the defendant, pursuant to paragraph 
(a) or (b) of Section 104-13 shall submit a written report to the court, the State, and the 
defense within 30 days of the date of the order.  The report shall include:
 (1)  A diagnosis and an explanation as to how it was reached and the facts upon which it is 
based: 
 (2)  A description of the defendant's mental or physical disability, if any; its severity; and an 
opinion as to whether and to what extent it impairs the defendant's ability to understand the 
nature and purpose of the proceedings against him or to assist in his defense, or both. 
 
(b)  If the report indicates that the defendant is not fit to stand trial or to plead because of a 
disability, the report shall include an opinion as to the likelihood of the defendant attaining 
fitness within one year if provided with a course of treatment.  If the person or persons 
preparing the report are unable to form such an opinion, the report shall state the reasons 
therefore.  The report may include a general description of the type of treatment needed and 
of the least physically restrictive form of treatment therapeutically appropriate. 
 
(c)  The report shall indicate what information, if any contained therein may be harmful to the 
mental condition of the defendant if made known to him. 
 
Section 104-16.  Fitness Hearing. 
(a)  The court shall conduct a hearing to determine the issue of the defendant's fitness within 
45 days of receipt of the final written report of the person or persons conducting the 
examination or upon conclusion of the matter then pending before it, subject to continuances 
allowed pursuant to Section 114-4 of this Act. 
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(b)  Subject to the rules of evidence, matters admissible on the issue of the defendant's fitness 
include, but are not limited to, the following: 
 (1)  The defendant's knowledge and understanding of the charge, the proceedings, the 

consequences of a plea, judgment or sentence, and the functions of the participants in the 
trial process; 

 (2)  The defendant's ability to observe, recollect and relate occurrences, especially those 
concerning the incidents alleged, and to communicate with counsel; 

 
 (3)  The defendant's social behavior and abilities; orientation as to time and place; 

recognition of persons, places and things; and performance of motor processes. 
 
(c)  The defendant has the right to be present at every hearing on the issue of his fitness.  The 
defendant's presence may be waived only if there is filed with the court a certificate stating 
that the defendant is physically unable to be present and the reasons there for.  The certificate 
shall be signed by a licensed physician who, within 7 days, has examined the defendant. 
 
(d)  On the basis of the evidence before it, the court or jury shall determine whether the 
defendant is unfit to stand trial or to plead.  If it finds that the defendant is unfit, the court or 
the jury shall determine whether there is substantial probability that the defendant, if provided 
with a course of treatment, will attain fitness within one year.  If the court or the jury finds that 
there is not a substantial probability, the court shall proceed as provided in Section 104-23.  If 
such probability is found or if the court or the jury is unable to determine whether a substantial 
probability exists, the court shall order the defendant to undergo treatment for the purpose of 
rendering him fit.  In the event that a defendant is ordered to undergo treatment when there 
has been no determination as to the probability of his attaining fitness, the court shall conduct 
a hearing as soon as possible following the receipt of the report filed pursuant to paragraph (d) 
of Section 104-17, unless the hearing is waived by the defense, and shall make a determination 
as to whether a substantial probability exists. 
  
(e)  An order finding the defendant unfit is a final order for purposes of appeal by the State or 
the defendant.   
 
Section 104-17.  Commitment for Treatment; Treatment Plan. 
(a)  If the defendant is eligible to be or has been released on bail or on his own recognizance, 
the court shall select the least physically restrictive form of treatment therapeutically 
appropriate and consistent with the treatment plan. 
 
(b) If the defendant's disability is mental, the court may order him placed for treatment in the 
custody of the Department of Human Services, or the court may order him placed in the 
custody of any other appropriate public or private mental health facility or treatment program 
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which has agreed to provide treatment to the defendant. If the defendant is placed in the 
custody of the Department of Human Services, the defendant shall be placed in a secure setting 
unless the court determines that there are compelling reasons why such placement is not 
necessary. During the period of time required to determine the appropriate placement the 
defendant shall remain in jail. If upon the completion of the placement process the Department 
of Human Services determines that the defendant is currently fit to stand trial, it shall 
immediately notify the court and shall submit a written report within 7 days. In that 
circumstance the placement shall be held pending a court hearing on the Department's report. 
Otherwise, upon completion of the placement process, the sheriff shall be notified and shall 
transport the defendant to the designated facility. The placement may be ordered either on an 
inpatient or an outpatient basis.    (c)  If the defendant's disability is physical, the court may 
order him placed under the supervision of the Department of Human Services which shall place 
and maintain the defendant in a suitable treatment facility or program, or the court may order 
him placed in an appropriate public or private facility or treatment program which has agreed 
to provide treatment to the defendant.  The placement may be ordered either on an inpatient 
or an outpatient basis. 
 
(d)  The clerk of the circuit court shall transmit to the Department, agency or institution, if any, 
to which the defendant is remanded for treatment, the following: 
 (1)  a certified copy of the order to undergo treatment; 
 
 (2)  the county and municipality in which the offense was committed. 
 
 (3)  the county and municipality in which the arrest took place; and 
 
 (4)  all additional matters which the Court directs the clerk to transmit. 
 
(e)  Within 30 days of entry of an order to undergo treatment, the person supervising the 
defendant's treatment shall file with the court, the State, and the defense a report assessing 
the facility's or program's capacity to provide appropriate treatment for the defendant and 
indicating his opinion as to the probability of the defendant's attaining fitness within a period of 
one year from the date of the finding of unfitness.  If the report indicates that there is a 
substantial probability that the defendant will attain fitness within the time period, the 
treatment supervisor shall also file a treatment plan which shall include: 
 
 (1)  A diagnosis of the defendant's disability; 
 
 (2)  A description of treatment goals with respect to rendering the defendant fit, a 

specification of the proposed treatment modalities, and an estimated timetable for 
attainment of the goals; 
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 (3)  An identification of the person in charge of supervising the defendant's treatment. 
 
Section 104-18.  Progress Reports. 
(a) The treatment supervisor shall submit a written progress report to the court, the State, and 
the defense: 
 
 (1)  At least 7 days prior to the date for any hearing on the issue of the defendant's fitness; 
 
 (2)  Whenever he believes that the defendant has attained fitness; 
 
 (3)  Whenever he believes that there is not a substantial probability that the defendant will 

attain fitness, with treatment, within one year from the date of the original finding of 
unfitness. 

 
(b)  The progress report shall contain: 
 
 (1)  The clinical findings of the treatment supervisor and the facts upon which the findings 

are based; 
 
 (2)  The opinion of the treatment supervisor as to whether the defendant has attained 

fitness or as to whether the defendant is making progress, under treatment, toward 
attaining fitness within one year from the date of the original finding of unfitness; 

 
 (3)  If the defendant is receiving medication, information from the prescribing physician 

indicating the type, the dosage and the effect of the medication on the defendant's 
appearance, actions and demeanor. 

  

(c) Whenever the court is sent a report from the supervisor of the defendant's treatment 
under paragraph (2) of subsection(a) of this Section, the treatment provider shall arrange with 
the court for the return of the defendant to the county jail before the time frame specified in 
subsection (a) of Section 

104-20. This subsection (c) is inoperative on and after January 1, 2014. 

(Source: P.A. 81-1217.)  

 
Section 104-19.  Records. 
Any report filed of record with the court concerning diagnosis, treatment or treatment plans 
made pursuant to this Article shall not be placed in the defendant's court record but shall be 
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maintained separately by the clerk of the court and shall be available only to the court or an 
appellate court, the State and the defense, a facility or program which is providing treatment to 
the defendant pursuant to an order of the court or such other persons as the court may direct. 
 
Section 104-20.  Ninety-Day Hearings; Continuing Treatment. 
(a) Upon entry or continuation of any order to undergo treatment, the court shall set a date for 
hearing to reexamine the issue of the defendant's fitness not more than 90 days thereafter. In 
addition, whenever the court receives a report from the supervisor of the defendant's 
treatment pursuant to subparagraph (2) or (3) of paragraph (a) of Section 104-18, the court 
shall forthwith set the matter for a first hearing within 14 21 days unless good cause is 
demonstrated why the hearing cannot be held. On the date set or upon conclusion of the 
matter then pending before it, the court, sitting without a jury, shall conduct a hearing, unless 
waived by the defense, and shall determine: 
 
 (1)  Whether the defendant is fit to stand trial or to plead; and if not, 
 
 (2)  Whether the defendant is making progress under treatment toward attainment of 

fitness within one year from the date of the original finding of unfitness. 
 
(b)  If the court finds the defendant to be fit pursuant to this Section, the court shall set the 
matter for trial; provided that if the defendant is in need of continued care or treatment and 
the supervisor of the defendant's treatment agrees to continue to provide it, the court may 
enter any order it deems appropriate for the continued care or treatment of the defendant by 
the facility or program pending the conclusion of the criminal proceedings. 
 
(c)  If the court finds that the defendant is still unfit but that he is making progress toward 
attaining fitness, the court may continue or modify its original treatment order entered 
pursuant to Section 104-17. 
(d)  If the court finds that the defendant is still unfit and that he is not making progress toward 
attaining fitness such that there is not a substantial probability that he will attain fitness within 
one year from the date of the original finding of unfitness, the court shall proceed pursuant to 
Section 104-23.  However, if the defendant is in need of continued care and treatment and the 
supervisor of the defendant's treatment agrees to continue to provide it, the court may enter 
any order it deems appropriate for the continued care or treatment by the facility or program 
pending the conclusion of the criminal proceedings. 
 
 
Section 104-21.  Medication 
(a)  A defendant who is receiving psychotropic drugs shall not be presumed to be unfit to stand 
trial solely by virtue of the receipt of those drugs or medications. 
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(b)  Whenever a defendant who is receiving medication under medical direction is transferred 
between a place of custody and a treatment facility or program, a written report from the 
prescribing physician shall accompany the defendant.  The report shall state the type and 
dosage of the defendant's medication and the duration of the prescription.  The chief officer of 
the place of custody or the treatment supervisor at the facility or program shall insure that such 
medication is provided according to the directions of the prescribing physician or until 
superseded by order of a physician who has examined the defendant. 
 
Section 104-22.  Trial with special provisions and assistance 
(a)  On motion of the defendant, the State or on the court's own motion, the court shall 
determine whether special provisions or assistance will render the defendant fit to stand trial 
as defined in Section 104-10. 
 
(b)  Such special provisions or assistance may include but are not limited to: 
 
 (1)  Appointment of qualified translators who shall simultaneously translate all testimony at 

trial into language understood by the defendant. 
 
 (2)  Appointment of experts qualified to assist a defendant who because of a disability is 

unable to understand the proceedings or communicate with his or her attorney. 
 
(c)  The case may proceed to trial only if the court determines that such provisions or assistance 
compensate for a defendant's disabilities so as to render the defendant fit as defined in Section 
104-10.  In such cases the court shall state for the record the following: 
 
 (1)  The qualifications and experience of the experts or other persons appointed to provide 

special assistance to the defendant; 
 
 (2)  The court's reasons for selecting or appointing the particular experts or other persons to 

provide the special assistance to the defendant; 
 (3)  How the appointment of the particular expert or other persons will serve the goal of 

rendering the defendant fit in view of the appointee's qualifications and experience, taken 
in conjunction with the particular disabilities of the defendant; and 

 
 (4)  Any other factors considered by the court in appointing that individual. 
 
Section 104-23.  Unfit defendants. 
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Cases involving an unfit defendant who demands a discharge hearing or a defendant who 
cannot become fit to stand trial and for whom no special provisions or assistance can 
compensate for his disability and render him fit shall proceed in the following manner: 
 
(a)  Upon a determination that there is not a substantial probability that the defendant will 
attain fitness within one year from the original finding of unfitness, a defendant or the attorney 
for the defendant may  move for a discharge hearing pursuant to the provisions of Section 104-
25.  The discharge hearing shall be held within 120 days of the filing of a motion for a discharge 
hearing, unless the delay is occasioned by the defendant. 
 
(b)  If at any time the court determines that there is not a substantial probability that the 
defendant will become fit to stand trial or to plead within one year from the date of the original 
finding of unfitness, or if at the end of one year from that date the court finds the defendant 
still unfit and for whom no special provisions or assistance can compensate for his disabilities 
and render him fit, the State shall request the court: 
 
 (1)  To set the matter for hearing  pursuant to Section 104-25 unless a hearing has already 

been held pursuant to paragraph (a) of this Section; or 
 
 (2)  To release the defendant from custody and to dismiss with prejudice the charges 

against him; or 
 
 (3)  To remand the defendant to the custody of the Department of Human Services and 

order a hearing to be conducted pursuant to the provisions of the Mental Health and 
Developmental Disabilities Code, as now or hereafter amended.  The Department of Human 
Services shall have 7 days from the date it receives the defendant to prepare and file the 
necessary petition and certificates that are required for commitment under the Mental 
Health and Developmental Disabilities Code.  If the defendant is committed to the 
Department of Human Services pursuant to such hearing, the court having jurisdiction over 
the criminal matter shall dismiss the charges against the defendant, with the leave to 
reinstate.  In such cases the Department of Human Services shall notify the court, the 
State's attorney and the defense attorney upon the discharge of the defendant.  A former 
defendant so committed shall be treated in the same manner as any other civilly committed 
patient for all purposes including admission, selection of the place of treatment and the 
treatment modalities, entitlement to rights and privileges, transfer, and discharge.  A 
defendant who is not committed shall be remanded to the court having jurisdiction of the 
criminal matter for disposition pursuant to subparagraph (1) or (2) of paragraph (b) of this 
Section. 
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(c)  If the defendant is restored to fitness and the original charges against him are reinstated, 
the speedy trial provisions of Section 103-5 shall commence to run. 
 
Section 104-24.  Time Credit. 
Time spent in custody pursuant to orders issued under Section 104-17 or 104-20 or pursuant to 
a commitment to the Department of Human Services following a finding of unfitness or 
incompetency under prior law, shall be credited against any sentence imposed on the 
defendant in the pending criminal case or in any other case arising out of the same conduct. 
 
Section 104-25.  Discharge hearing. 
(a)  As provided for in paragraph (a) of Section 104-23 and subparagraph (1) of paragraph (b) of 
Section 104-23 a hearing to determine the sufficiency of the evidence shall be held.  Such 
hearing shall be conducted by the court without a jury.  The State and the defendant may 
introduce evidence relevant to the question of defendant's guilt of the crime charged. 
 
The court may admit hearsay or affidavit evidence on secondary matters such as testimony to 
establish the chain of possession of physical evidence, laboratory reports, authentication of 
transcripts taken by official reporters, court and business records, and public documents. 
 
(b)  If the evidence does not prove the defendant guilty beyond a reasonable doubt, the court 
shall enter a judgment of acquittal; however nothing herein shall prevent the State from 
requesting the court to commit the defendant to the Department of Human Services under the 
provisions of the Mental Health and Developmental Disabilities Code. 
 
(c)  If the defendant is found not guilty by reason of insanity, the court shall enter a judgment of 
acquittal and the proceedings after acquittal by reason of insanity under Section 5-2-4 of the 
Unified Code of Corrections shall apply. 
 
(d)  If the discharge hearing does not result in an acquittal of the charge the defendant may be 
remanded for further treatment and the one year time limit set forth in Section 104-23 shall be 
extended as follows: 
 

(1)  If the most serious charge upon which the State sustained its burden of proof was a Class 1 or 

Class X felony, the treatment period may be extended up to a maximum treatment period of 2 
years; if  a Class 2, 3, or 4 felony, the treatment period may be extended up to a maximum of 15 
months; 

 
(2)  If the State sustained its burden of proof on a charge of first degree murder, the 
treatment period may be extended up to a maximum treatment period of 5 years. 
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(e)  Transcripts of testimony taken at a discharge hearing may be admitted in evidence at a 
subsequent trial of the case, subject to the rules of evidence, if the witness who gave such 
testimony is legally unavailable at the time of the subsequent trial. 
 
(f)  If the court fails to enter an order of acquittal the defendant may appeal from such 
judgment in the same manner provided for an appeal from a conviction in a criminal case. 
 
(g)  At the expiration of an extended period of treatment ordered pursuant to this Section: 
 
 (1)  Upon a finding that the defendant is fit or can be rendered fit consistent with Section 

104-22, the court may proceed with trial. 
 
 (2)  If the defendant continues to be unfit to stand trial, the court shall determine whether 

he or she is subject to involuntary admission under the Mental Health and Developmental 
Disabilities Code or constitutes a serious threat to the public safety.  If so found, the 
defendant shall be remanded to the  Department of Human Services for further treatment 
and shall be treated in the same manner as a civilly committed patient for all purposes, 
except that the original court having jurisdiction over the defendant shall be required to 
approve any conditional release or discharge of the defendant, for the period of 
commitment equal to the maximum sentence to which the defendant would have been 
subject had he or she been convicted in a criminal proceeding.  During this period of 
commitment, the original court having jurisdiction over the defendant shall hold hearings 
under clause (i) of this paragraph (2) However, if the defendant is remanded to the 
Department of Human Services, the defendant shall be placed in a secure setting unless the 
court determines that there are compelling reasons why such placement is not necessary. 

 
If the defendant does not have a current treatment plan, then within 3 days of admission under 
this subdivision (g)(2), a treatment plan shall be prepared for each defendant and entered into 
his or her record.  The plan shall include (i) an assessment of the defendant's treatment needs, 
(ii) a description of the services recommended for treatment, (iii) the goals of each type of 
element of service, (iv) an anticipated timetable for the accomplishment of the goals, and (v) a 
designation of the qualified professional responsible for the implementation of the plan.  The 
plan shall be reviewed and updated as the clinical condition warrants, but not less than every 
30 days.   
 
Every 90 days after the initial admission under this subdivision (g)(2), the facility director shall 
file a  typed treatment plan report with the original court having jurisdiction over the 
defendant.  The report shall include an opinion as to whether the defendant is fit to stand trial 
and whether the defendant is currently subject to involuntary admission, in need of mental 
health services on an inpatient basis, or in need of mental health services on an outpatient 
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basis.  The report shall also summarize the basis for those findings and provide a current 
summary of the 5 items required in a treatment plan.  A copy of the report shall be forwarded 
to the clerk of the court, the State's Attorney, and the defendant's attorney if the defendant is 
represented by counsel. 
 
The court on its own motion may order a hearing to review the treatment plan.  The defendant 
or the State's Attorney may request a treatment plan review every 90 days and the court shall 
review the current treatment plan to determine whether the plan complies with the 
requirements of this Section.  The court may order an independent examination on its own 
initiative and shall order such an evaluation if either the recipient or the State's Attorney so 
requests and has demonstrated to the court that the plan cannot be effectively reviewed by the 
court without such an examination. Under no circumstances shall the court be required to 
order an independent examination pursuant to this Section more than once each year.  The 
examination shall be conducted by a psychiatrist or clinical psychologist as defined in Section 
1-103 of the Mental Health and Developmental Disabilities Code who is not in the employ of 
the Department of Human Services. 
          
If, during the period within which the defendant is confined in a secure setting, the court enters 
an order that requires the defendant to appear, the court shall timely transmit a copy of the 
order or writ to the director of the particular Department of Human Services facility where the 
defendant resides authorizing the transportation of the defendant to the court for the purpose 
of the hearing. 
 
(i)  180 days after a defendant is remanded to the Department of Human Services, under 
paragraph (2), and every 180 days thereafter for so long as the defendant is confined under the 
order entered thereunder, the court shall set a hearing and shall direct that notice of the time 
and place of the hearing be served upon the defendant, the facility director, the State's 
Attorney, and the defendant's attorney.  If requested by either the State or the defense or if the 
court determines that it is appropriate, an impartial examination of the defendant by a 
psychiatrist or clinical psychologist as defined in Section 1-103 of the Mental Health and 
Developmental Disabilities Code who is not in the employ of the Department of Human Services 
shall be ordered, and the report considered at the time of the hearing.  If the defendant is not 
currently represented by counsel the court shall appoint the public defender to represent the 
defendant at the hearing.  The court shall make a finding as to whether the defendant is: 
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(A)  subject to involuntary admission; or 
(B)  in need of mental health services in the form of  inpatient care; or 
(C)  in need of mental health services but not subject to involuntary admission nor inpatient care. 
             
The findings of the court shall be established by clear and convincing evidence and the burden of proof 
and the burden of going forward with the evidence shall rest with the State's Attorney.  Upon finding by 
the court, the court shall enter its findings and an appropriate order. 
 
(ii)  The terms "subject to involuntary admission", "in need of mental health services in the form of 
inpatient care" and "in need of mental health services but not subject to involuntary admission nor 
inpatient care" shall have the meanings ascribed to them in clause (d)(3) of Section 5-2-4 of the Unified 
Code of Corrections. 
 
(3)  If the defendant is not committed pursuant to this Section, he or she shall be released. 
          
(4)  In no event may the treatment period be extended to exceed the maximum sentence to which a 
defendant would have been subject had he or she been convicted in a criminal proceeding.  For 
purposes of this Section, the maximum sentence shall be determined by Section 5-8-1 of the "Unified 
Code of Corrections", excluding any sentence of natural life. 
 
Section 104-26.  Disposition of Defendants Suffering Disabilities 
(a)  A defendant convicted following a trial conducted under the provision of Section 104-22 shall not be 
sentenced before a written pre-sentence report of investigation is presented to and considered by the 
court.  The pre-sentence report shall be prepared pursuant to Sections 5-3-2, 5-3-3 and 5-3-4 of the 
Unified Code of Corrections, as now or hereafter amended, and shall include a physical and mental 
examination unless the court finds that the reports of prior physical and mental examinations conducted 
pursuant to this Article are adequate and recent enough so that additional examinations would be 
unnecessary. 
 
(b)  A defendant convicted following a trial under Section 104-22 shall not be subject to the death 
penalty. 
 
(c)  A defendant convicted following a trial under Section 104-22 shall not be sentenced according to the 
procedures and dispositions authorized under the Unified Code of Corrections, as now or hereafter 
amended, subject to the following provisions: 
 

(1) The court shall not impose a sentence of imprisonment upon the offender if the court believes that 
because of his disability a sentence of imprisonment would not serve the ends of justice and the interests of 

society and the offender or that because of his disability a sentence of imprisonment would subject the 

offender to excessive hardship.  In addition to any other conditions of a sentence of conditional discharge or 

probation the court may require that the offender undergo treatment appropriate to his mental or physical 
condition. 
 

(2)  After imposing a sentence of imprisonment upon an offender who has a mental disability, the 
court may remand him to the custody of the Department of Human Services and order a hearing to 
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be conducted pursuant to the provisions of the Mental Health and Developmental Disabilities Code, 
as now or hereafter amended.  If the offender is committed following such hearing, he shall be 
treated in the same manner as any other civilly committed patient for all purposes except as 
provided in this Section.  If the defendant is not committed pursuant to such hearing, he shall be 
remanded to the sentencing court for disposition according to the sentence imposed. 

 
(3)  If the court imposes a sentence of imprisonment upon an offender who has a mental disability 
but does not proceed under subparagraph (2) of paragraph (c) of this Section, it shall order the 
Department of Corrections to proceed pursuant to Section 3-8-5 of the Unified Code of Corrections, 
as now or hereafter amended. 
  
(4)  If the court imposes a sentence of imprisonment upon an offender who has a physical disability, 
it may authorize the Department of Corrections to place the offender in a public or private facility 
which is able to provide care or treatment for the offender's disability and which agrees to do so. 
 
(5)  When an offender is placed with the Department of Human Services or another facility pursuant 
to subparagraph (2) or (4) of this paragraph (c), the Department or private facility shall not discharge 
or allow the offender to be at large in the community without prior approval of the court.  If the 
defendant is placed in the custody of the Department of Human Services, the defendant shall be 
placed in a secure setting unless the court determines that there are compelling reasons why such 
placement is not necessary.  The offender shall accrue good time and shall be eligible for parole in 
the same manner as if he were serving his sentence within the Department of Corrections.  When 
the offender no longer requires hospitalization, care, or treatment, the Department of Human 
Services or the facility shall transfer him, if his sentence has not expired, to the Department of 
Corrections.  If an offender is transferred to the Department of Corrections, the Department of 
Human Services shall transfer to the Department of Corrections all related records pertaining to 
length of custody and treatment services provided during the time the offender was held. 
 
(6)  The Department of Corrections shall notify the Department of Human Services or a facility in 
which an offender has been placed pursuant to subparagraph (2) or (4) of paragraph (c) of this 
Section of the expiration of his sentence.  Thereafter, an offender in the Department of Human 
Services shall continue to be treated pursuant to his commitment order and shall be considered a 
civilly committed patient for all purposes including discharge.  An offender who is in a facility 
pursuant to subparagraph (4) of paragraph (c) of this Section shall be informed by the facility of the 
expiration of his sentence, and shall either consent to the continuation of his care or treatment by 
the facility or shall be discharged. 

  
Section 104-27.  Defendants Found Unfit Prior to this Article; Reports: Appointment of Counsel. 
(a) Within 180 days after the effective date of this Article, the Department of Mental Health and 
Developmental Disabilities (predecessor of the Department of Human Services) shall compile a report on 
each defendant under its custody who was found unfit or incompetent to stand trial or to be sentenced 
prior to the effective date of this Article.  Each report shall include the defendant's name, indictment 
and warrant numbers, the county of his commitment, the length of time he has been hospitalized, the 
date of his last fitness hearing, and a report on his present status as provided in Section 104-18. 
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(b)  The reports shall be forwarded to the Supreme Court which shall distribute copies thereof to the 
chief judge of the court in which the criminal charges were originally filed, to the state's attorney and 
the public defender of the same county, and to the defendant's attorney of record, if any.  Notice that 
the report has been delivered shall be given to the defendant. 
 
(c)  Upon receipt of the report, the chief judge shall appoint the public defender or other counsel for 
each defendant who is not represented by counsel and who is indigent pursuant to Section 113-3 of this 
Act, as now or hereafter amended.  The court shall provide the defendant's counsel with a copy of the 
report. 
 
Section 104-28.  Disposition of Defendants Found Unfit Prior to this Article. 
(a)  Upon reviewing the report, the court shall determine whether the defendant has been in the 
custody of the Department of Mental Health and Developmental Disabilities (now the Department of 
Human Services) for a period of time equal to the length of time that the defendant would have been 
required to serve, less good time, before becoming eligible for parole or mandatory supervised release 
had he been convicted of the most serious offense charged and had he received the maximum sentence 
therefor.  If the court so finds, it shall dismiss the charges against the defendant, with leave to reinstate.  
If the defendant has not been committed pursuant to the Mental Health and Developmental Disabilities 
Code, the court shall order him discharged or shall order a hearing to be conducted forthwith pursuant 
to the provisions of the Code.  If the defendant was committed pursuant to the Code, he shall continue 
to be treated pursuant to his commitment order and shall be considered a civilly committed patient for 
all purposes including discharge. 
 
(b)  If the court finds that a defendant has been in the custody of the Department of Mental Health and 
Developmental Disabilities (now the Department of Human Services) for a period less than that specified 
in paragraph (a) of this Section, the court shall conduct a hearing pursuant to Section 104-20 forthwith 
to redetermine the issue of the defendant's fitness to stand trial or to plead.  If the defendant is fit, the 
matter shall be set for trial.  If the court finds that the defendant is unfit, it shall proceed pursuant to 
Section 104-20 or 104-23, provided that a defendant who is still unfit and who has been in the custody 
of the Department of Mental Health and Developmental Disabilities (now the Department of Human 
Services) for a period of more than one year from the date of the finding of unfitness shall be 
immediately subject to the provisions of Section 104-23. 
 
Section 104-29.  Conflicts with Mental Health and Developmental Disabilities Code. 
In the event of any conflict between this Article and the Mental Health and Developmental Disabilities 
Code, the provisions of this Article shall govern. 
 
Section 104-30.  Notice to Law Enforcement Agencies Regarding Release of Defendants. 
(a)  Prior to the release by the Department of Human Services of any person admitted pursuant to any 
provision of this Article, the Department of Human Services shall give written notice to the Sheriff of the 
county from which the defendant was admitted.  In cases where the arrest of the defendant or the 
commission of the offense took place in any municipality with a population of more than 25,000 
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persons, the Department of Human Services shall also give written notice to the proper law enforcement 
agency for said municipality, provided the municipality has requested such notice in writing. 
 
(b)  Where a defendant in the custody of the Department of Human Services under any provision of this 
Article is released pursuant to an order of court, the clerk of the circuit court shall, after entry of the 
order, transmit a certified copy of the order of release to the Department of Human Services, and the 
Sheriff of the county from which the defendant was admitted.  In cases where the arrest of the 
defendant or the commission of the offense took place in any municipality with a population of more 
than 25,000 persons, the Clerk of the circuit court shall also send a certified copy of the order of release 
to the proper law enforcement agency for said municipality provided the municipality has requested 
such notice in writing. 
 
Section 104-31.  Defendant in secure setting.  Escort by personnel. 
No defendant placed in a secure setting of the Department of Human Services pursuant to the 
provisions of Sections 104-17, 104-25 or 104-26 shall be permitted outside the facility's housing unit 
unless escorted or accompanied by personnel of the Department of Human Services.  Any defendant 
placed in a secure setting pursuant to this Section, transported to court hearings or other necessary 
appointments off facility grounds by personnel of the Department of Human Services, may be placed in 
security devices or otherwise secured during the period of transportation to assure secure transport of 
the defendant and the safety of Department of Human Services personnel and others.  These security 
measures shall not constitute restraint as defined in the Mental Health and Developmental Disabilities 
Code.  Nor shall such defendant be permitted any off-grounds privileges, either with or without escort 
by personnel of the Department of Human Services, or any unsupervised on-ground privileges, unless 
such off-grounds or unsupervised on-grounds privileges have been approved by specific Court Order, 
which order may include such conditions on the defendant as the court may deem appropriate and 
necessary to reasonably assure the defendant's satisfactory progress in treatment and the safety of the 
ŘŜŦŜƴŘŀƴǘ ƻǊ ƻǘƘŜǊǎΦ ²ƘŜƴŜǾŜǊ ǘƘŜ ŎƻǳǊǘ ǊŜŎŜƛǾŜǎ ŀ ǊŜǇƻǊǘ ŦǊƻƳ ǘƘŜ ǎǳǇŜǊǾƛǎƻǊ ƻŦ ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ 
treatment recommending the defendant for any off-grounds or unsupervised on-grounds privileges, or 
placement in a non-secure setting, the court shall set the matter for a first hearing within 21 days unless 
good cause is demonstrated why the hearing cannot be held. The changes made to this Section by this 
amendatory Act of the 96th General Assembly are declarative of existing law and shall not be construed 
as a new enactment. 
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APPENDIX B 
FITNESS SAMPLE COURT ORDERS 

List of Orders 

The Period Leading up to the Fitness Determination 

 1. Order for Fitness Evaluation: Includes evaluation upon a bona fide doubt and evaluation to see 
if a bona fide doubt exists 

Upon the Finding that the Defendant is Unfit: 

 2. Finding of Unfitness with Fitness Expected within 1 Year and Order for Treatment (With 
provisions if trier of fact is unable to determine if fitness is expected within 1 year): Includes physical and 
mental unfitness 

 3. Order Upon Initial Finding of Unfitness and with Fitness Not Expected Within 1 Year: Note: This 
finding immediately moves the case to The Extended Period of Treatment 

The Initial Period of Treatment:  

 4. Ninety-Day Hearing Order During the Initial Period of Treatment: Includes continued 
treatment, moving to The Extended Period of Treatment, and restoration to fitness 

The Extended Period of Treatment: 

 5. Order at Conclusion of Discharge hearing with Provisions for Acquittal or Extended Treatment: 
LƴŎƭǳŘŜǎ ŦƛƴŘƛƴƎǎ ƻŦ άbƻǘ DǳƛƭǘȅΣέ άbƻǘ Dǳƛƭǘȅ ōȅ wŜŀǎƻƴ ƻŦ LƴǎŀƴƛǘȅΣέ ŀƴŘ άbƻǘ Ψbƻǘ DǳƛƭǘȅΦΩέ   

 6. Ninety-Day Hearing Order During the Extended Period of Treatment: Includes continued 
treatment and restoration to fitness provisions 

 7. Order at the Expiration of the Extended Period of Treatment: Includes continued treatment 
including commitment to DHS awaiting fitness and restoration to fitness provisions 

The g(2) Period of Treatment : 

 See #7 above: Order at the Expiration of the Extended Period of Treatment which includes 
provisions moving matter into The g(2) Period of Treatment 

 8. Periodic Review Hearing hǊŘŜǊ 5ǳǊƛƴƎ ǘƘŜ άόƎύόнύέ tŜǊƛƻŘ ƻŦ ¢ǊŜŀǘƳŜƴǘ: Includes continued 
treatment, end of treatment with defendant remaining unfit, and restoration to fitness 

 9. hǊŘŜǊ ¦Ǉƻƴ άLƴ /ŀƳŜǊŀέ wŜǾƛŜǿ ƻŦ tǊƻƎǊŜǎǎ wŜǇƻǊǘ 5ǳǊƛƴƎ ǘƘŜ άόƎύόнύέ tŜǊƛƻŘ ƻŦ ¢ǊŜŀǘƳŜƴǘ: 
Note: upon receipt of a Progress Report when the next periodic review hearing is not scheduled for 
another 90 days 

 10. hǊŘŜǊ ŀǘ ǘƘŜ 9ƴŘ ƻŦ ǘƘŜ άόƎύόнύέ tŜǊƛƻŘ ƻŦ ¢ǊŜŀǘƳŜƴǘ: Includes end of treatment with 
defendant remaining unfit and restoration to fitness 
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Restoration Order: 

 11. Restoration Order Language: a list of the above orders that contain that language 

 12. Restoration Order 

13. Order of Restoration (In the form as requested by some DHS facilities): For some Chicago area 
DHS facilities as they have requested
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Fitness Evaluation Order                                                                                                             12/11 

 

IN THE CIRCUIT COURT FOR THE ____________ JUDICIAL CIRCUIT 
_________________ COUNTY, ILLINOIS 

 
THE PEOPLE OF THE STATE OF ILLINOIS,  ) 

Plaintiff, ) 
  vs.     )  No.  __________ 

) 
_________________________________________, ) 

Defendant. ) 
 

ORDER FOR FITNESS EVALUATION 

Bona fide Doubt Matter 

c  1.  This court finds that a bona fide Řƻǳōǘ ŀǎ ǘƻ ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ŦƛǘƴŜǎǎ ŦƻǊ ǘǊƛŀƭΣ ǘƻ ǇƭŜŀŘΣ ƻǊ ǘƻ 
be sentenced has been raised.  A fitness examination must be conducted.  725 ILCS 5/104-13.  A fitness 
hearing must be held.  725 ILCS 5/104-16.  Speedy trial is tolled.  725 ILCS 5/103-5(a). 

-or- 
c  1. Pursuant to 725 ILCS 5/104-11(a), the defense has requested that a qualified expert be 

appointed to examine the defendant to determine is a bona fide doubt as to fitness may be raised.  
There has been no finding by the court that a bona fide doubt as to fitness has actually been raised, 
however, the court, in its discretion, finds that there is a basis to grant the motion for an examination.  
Speedy trial is tolled.  725 ILCS 5/103-5(a).  People v. Sonntag 128 Ill. App. 3d 548 (1984). 

Appointment of Examiner  

  c  2. The court appoints the following licensed physician, clinical psychologist, or psychiatrist 
(who is not employed by the Department of Human Services) to examine the defendant: 
________________________________________________________________________________ 

Arrangements for Examination  

c  3.  The defendant is not in custody or jail.  The defendant is ordered to appear for the 
examination at the time and place designated by the person (or agency) who has been appointed to 
conduct the examination.   

-or- 
c   The defendant is in custody or jail.   

c The examiner shall examine at the location the defendant is being held. 
c The sheriff shall deliver the defendant at the time and place agreed to by the 
sheriff and the person conducting the examination.  
 

Payment of Examiner 
c 4Φ  !ƴȅ Ŏƻǎǘǎ ŀƴŘ ŦŜŜǎ ŀǎǎƻŎƛŀǘŜŘ ǿƛǘƘ ǘƘŜ ŜȄŀƳƛƴŜǊΩǎ ŜȄŀƳƛƴŀǘƛƻƴΣ ǊŜǇƻǊǘόǎύΣ ŀƴŘ ŀƴȅ 

testimony shall be paid by:  
 

 c  The defendant.    c  The county.   
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Fitness Evaluation Order                                                                                                             12/11 

 

Fitness Report 

   c 5.  The examiner shall submit a written report to the court, the State, and the defense within 
30 days of the date of this order.  The report shall include:  

a. A diagnosis and an explanation as to how it was reached and the facts upon which it is 
based. 

ōΦ ! ŘŜǎŎǊƛǇǘƛƻƴ ƻŦ ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ƳŜƴǘŀƭ ƻǊ ǇƘȅǎƛŎŀƭ ŘƛǎŀōƛƭƛǘȅΣ ƛŦ ŀƴȅΤ ƛǘǎ ǎŜǾŜǊƛǘȅΤ ŀƴŘ ŀƴ 
ƻǇƛƴƛƻƴ ŀǎ ǘƻ ǿƘŜǘƘŜǊ ŀƴŘ ǘƻ ǿƘŀǘ ŜȄǘŜƴǘ ƛǘ ƛƳǇŀƛǊǎ ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ŀōƛƭƛǘȅ ǘƻ ǳƴŘŜǊǎǘŀƴŘ ǘƘŜ 
nature and purpose of the proceedings against the defendant or to assist in the defense, or both. 

c. If the report indicates that the defendant is not fit because of a disability, the report 
shall include an opinion as to the likelihood of the defendant attaining fitness within one year if 
provided with a course of treatment.  If the person preparing the report is unable to form such 
an opinion, the report shall state the reasons therefor.  The report may include a general 
description of the type of treatment needed and of the least physically restrictive form of 
treatment therapeutically appropriate. 

d. The report shall indicate what information, if any, contained therein may be harmful to 
the mental condition of the defendant if made known to him. 

 
Other 

c  6.  Additional provisions: __________________________________________________ 
 

_______________________________________________________________________________. 
 

Hearing Date 

c 7.  This case is set for status on the ____ day of _____________, 20___  at _____:____ ___.m. 
for the purpose of seeing if the fitness report has been received.  [Note: the report is due in 30 days.] 

 A fitness hearing must be held within 45 days of the receipt of the fitness report if a bona fide 
Řƻǳōǘ ŀǎ ǘƻ ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ŦƛǘƴŜǎǎ Ƙŀǎ ōŜŜƴ ǊŀƛǎŜŘ.  If a bona fide doubt was already raised in this case 
or if the report raises a bona fide doubt, a date for the fitness hearing will be given at this status hearing. 

Notice of this Order 

 c 8.  The c clerk c prosecutor c defense attorney is to provide a copy of this order to the  

c examiner/evaluator   c sheriff. 
 

Dated: __________________, 20___ 
 

           Entered: ________________________________________ 
             Judge of the Circuit Court 
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If verdict was  òUnfitó and not expected to become fit within 1 year, use Order Upon Initial Finding Of Unfitness And With Fitness Not 
Expected Within 1 Year .                                                                                                                                                                          12/2011 

IN THE CIRCUIT COURT FOR THE ____________ JUDICIAL CIRCUIT 
_________________ COUNTY, ILLINOIS 

THE PEOPLE OF THE STATE OF ILLINOIS,  ) 
Plaintiff, ) 

  vs.    )  No.  __________ 
) 

_________________________________, ) 
    Defendant. ) 

 
FINDING OF UNFITNESS  

WITH FITNESS EXPECTED WITHIN 1 YEAR and ORDER FOR TREATMENT  
(With provisions if trier of fact is unable to determine if fitness is expected within 1 year) 

 
 

 This cause having been heard pursuant to 725 ILCS 5/104-16 on the issuŜ ƻŦ ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ŦƛǘƴŜǎǎ ǘƻ 
stand trial or to plead and to be sentenced, and the COURT/JURY having returned a verdict of:  

 
c Unfit with a finding that a substantial probability that the defendant, if provided with a course of 

treatment, will attain fitness within one year  
-or- 

c Unfit but unable to make a finding whether there is a substantial probability that the defendant, if 
provided with a course of treatment, will attain fitness within one year 

 
This Court hereby orders: 

TREATMENT PROVISIONS 
c  1.  The defendant is to undergo treatment for the purpose of being rendered fit to stand trial or to 

plead and to be sentenced.  The initial period of treatment is not to exceed 1 year from the date of the original 
finding of unfitness. 

[Check 2A or 2B.] 

c  2. A. Due to physical unfitness, the defendant is placed under the supervision of: 
c   The Department of Human Services (DHS) 
c  (other facility or treatment program) ________________________________________ 

____________________________________________________________________________________________ 
-or- 

c  2. B. Due to mental unfitness, the defendant is placed for treatment in the custody of: 
c   the Department of Human Services (DHS) 
c   (other facility or treatment program) _______________________________________ 

____________________________________________________________________________________________ 
 

 [Check a box in #3.  Check #4 if it applies.  Check #5A or #5B.] 

              c  3.  The provider of treatment shall place and maintain the defendant in a suitable treatment facility or 
program as an:           [check one:] 

                                                c inpatient   c  outpatient 
          

   c  4.  [This must be checked if mental unfitness AND if placement is ordered with DHS.] The court has considered the issue of a 
secure setting and orders: 

c  Defendant shall be placed in a secure setting. 
c  Due to compelling reasons, the defendant is not ordered to be placed in a secure setting. 
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If verdict was  òUnfitó and not expected to become fit within 1 year, use Order Upon Initial Finding Of Unfitness And With Fitness Not 
Expected Within 1 Year .                                                                                                                                                                          12/2011 

            c  5.A.  The defendant shall remain in jail during the period of time required to determine the 
appropriate placement by the provider of treatment.  Upon the completion of placement determination, the 
provider of treatment shall notify the sheriff who shall transport the defendant to the designated facility.  

-or- 
 c  5.B.  For a defendant not currently in jail:  

c  The defendant shall report as directed by the provider of treatment to the facility designated 
by the provider and on the date and time specified by the provider.  

c The defendant shall immediately be taken into jail during the period of time required to 
determine the appropriate placement by the provider of treatment.  Upon the completion of placement 
determination, the provider of treatment shall notify the sheriff who shall transport the defendant to the 
designated facility.  

REPORTS  
c  6. Pursuant to 725 ILCS 5/104-17(e) and within 30 days of the entry of this order, DHS or other facility 

or treatment program shall file with court, the State, and the defense a 30-5ŀȅ wŜǇƻǊǘ όŀƭǎƻ ŎŀƭƭŜŘ ŀƴ ά!ŘƳƛǎǎƛƻƴ 
wŜǇƻǊǘέ ƻǊ ŀ άмтόŜύ wŜǇƻǊǘέύΦ 

 
c  7.  Pursuant to 725 ILCS 5/104-18, the treatment supervisor shall submit timely written progress 

reports to the court while the defendant is receiving treatment.  
 

OTHER PROVISIONS 
 

 c 8.  Other: _________________________________________________________________________ 
 

____________________________________________________________________________________________. 
 

HEARING DATE:  
#9 or #10 must be checked 

c  9.  [Only for those unfit defendants the court or jury was unable to determine if there is a substantial probability of attaining fitness within 

one year.]  ¢Ƙƛǎ ŎŀǎŜ ƛǎ ǎŜǘ ƻƴ ǘƘŜ ψψψψ Řŀȅ ƻŦ ψψψψψψψψψψψΣ нлψψψ ŀǘ ψψψψψΥψψψ ψψΦƳΦ όŀ ŘŀǘŜ άŀǎ ǎƻƻƴ ŀǎ ǇƻǎǎƛōƭŜ 
ŦƻƭƭƻǿƛƴƎ ǘƘŜ ǊŜŎŜƛǇǘ ƻŦ ǘƘŜ ǊŜǇƻǊǘέ ǘƘŀǘ ƛǎ ŘǳŜ ƛƴ ол ŘŀȅǎύΦ  !ǘ ǘƘƛǎ ƘŜŀǊƛƴƎΣ ǘƘŜ ŎƻǳǊǘ ǎƘŀƭƭ ŘŜǘŜǊƳƛƴŜ ǿƘŜǘƘŜǊ ŀ 
substantial probability exists that, if provided with a course of treatment, the defendant will attain fitness within 1 
year.   
 

c  10.  This case is set on the ______ day of ___________________, 20___ at _______:______ ___.m. for 
ǘƘŜ ŦƛǊǎǘ άbƛƴŜǘȅ-5ŀȅ IŜŀǊƛƴƎέ ǘƻ ǊŜŜȄŀƳƛƴŜ ǘƘŜ ƛǎǎǳŜ ƻŦ ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ŦƛǘƴŜǎǎΦ  [Per statute: not more than 90 days from the 

date of the finding of unfitness.  725 ILCS 5/104-20.] 
 

COPY OF ORDER TO PROVIDER OF TREATMENT and SHERIFF 
c  11.  Re: Treatment Provider: Per 725 ILCS 5/104-17(d), the clerk of the circuit court shall transmit to 

the provider of treatment (1) a certified copy of the order to undergo treatment; (2) information as to the county 
and municipality in which the offense was committed; (3) information as to the county and municipality in which 
the arrest took place; (4) a copy of the arrest report, criminal charges, arrest record, jail record, and the report 
prepared under Section 104-15; and these additional items (if any):  

 

____________________________________________________________________________________________ 
  
 c 12. The c clerk c prosecutor c defense attorney is to provide a copy of this order to the c sheriff. 

 
             Date: __________________, 20___ 
      Entered: ________________________________________ 

         Judge of the Circuit Court
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____________________________________ 

Note #1: If verdict was òUnfitó and likely to òattain fitness within one year,ó or òUnfitó but unable to determine if likely to òattain fitness within 

one year,ó use Order of Treatment Upon Initial Finding of Unfitness and with Fitness Expected Within 1 Ye ar or That Determination Yet to be Made . . 

Note #2: Use this order only if the finding that fitness is not expected within 1 year was made at the original trial on fitn ess.  Use òNinety-Day 

Hearing Orderó if that finding is made subsequent to the original trial.                                                                       

Note #3: Authority to order treatment while awaiting discharge hearing is inferred from the UST statutes.                                                   12/11 

 

 
 

IN THE CIRCUIT COURT FOR THE ____________ JUDICIAL CIRCUIT 
_________________ COUNTY, ILLINOIS 

 
THE PEOPLE OF THE STATE OF ILLINOIS,  ) 
    Plaintiff, ) 
 vs.     )  No.  __________ 

) 
_________________________________, ) 

Defendant. ) 
 

ORDER UPON INITIAL FINDING OF UNFITNESS 
AND WITH FITNESS NOT EXPECTED WITHIN 1 YEAR 

 This cause having been heard pursuant to 725 ILCS 5/104-мс ƻƴ ǘƘŜ ƛǎǎǳŜ ƻŦ ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ŦƛǘƴŜǎǎ ǘƻ 
stand trial or to plead and to be sentenced, and the COURT/JURY having returned a verdict of:  
 

Unfit with a finding that there is not a substantial probability that the defendant, if 
provided with a course of treatment, will attain fitness within one year.  

 
Section I: 

Pursuant to 725 ILCS 5/104-23, the State has opted as follows: 
[Only one section, A or B or C or D, should be completed.] 

 
c   A.  That a discharge hearing be held.  [Go to Section II regarding treatment pending discharge hearing.] 

 
c  B.  That this case be dismissed with prejudice.  State to submit a separate order.   

 
c  C.  That  the  defendant  be  remanded  to  the  Department  of  Human  Services  (DHS)  for a  civil 

commitment  hearing.   This Court orders DHS to file a petition with the civil courts within 7 days for involuntary 
admission to DHS.  If the petition is denied, the defendant is to be remanded to this Court.  If the petition is 
granted, this case is to be dismissed with leave to reinstate.   (See status date setting in Section III.) 
  

c  D. The case is set for status to allow the State to decide which option to exercise.  (See status date 
setting in Section III.) 
 
Section II (relevant only if case is proceeding to a discharge hearing and treatment is ordered in interim): 
 
 This Court notes that: 
  

a. The defendant has been found unfit to stand trial. 
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____________________________________ 

Note #1: If verdict was òUnfitó and likely to òattain fitness within one year,ó or òUnfitó but unable to determine if likely to òattain fitness within 

one year,ó use Order of Treatment Upon Initial Finding of Unfitness and with Fitness Expected Within 1 Ye ar or That Determination Yet to be Made . . 

Note #2: Use this order only if the finding that fitness is not expected within 1 year was made at the original trial on fitn ess.  Use òNinety-Day 

Hearing Orderó if that finding is made subsequent to the original trial.                                                                       

Note #3: Authority to order treatment while awaiting discharge hearing is inferred from the UST statutes.                                                   12/11 

 

 
 

b. A discharge hearing is pending, with the statute allowing up to 120 days to conduct the hearing and 
longer for good cause shown.  725 ILCS 5/104-23(a). 

c. It is in the interest of justice that treatment to render the defendant fit begin immediately. 
d. A treatment order to render the defendant fit will be the first treatment order in this case 

 

This Court orders that defendant to undergo a course of treatment to render him or her fit as the 

discharge hearing is awaited, with the following provisions:  
 

c  1.  [Check if treatment ordered]  The defendant is placed:  c  under the supervision of:  c  in the 
custody of: 

 
c   The Department of Human Services (DHS) 
c  (other facility or treatment program) ________________________________________ 

     
____________________________________________________________________________________________ 

 
c  2.  [Check if treatment ordered]  The provider of treatment shall place and maintain the defendant in a 

suitable treatment facility or program as an:          c inpatient   c  outpatient 
          

         c  3.  [This must be checked if mental unfitness AND if placement is ordered with DHS.] The court has 
considered the issue of a secure setting and orders: 

 
c  Defendant shall be placed in a secure setting. 
c  Due to compelling reasons, the defendant is not ordered to be placed in a secure setting. 

 
         c  4.  The defendant shall remain in jail during the period of time required to determine the appropriate 
placement by the provider of treatment.  Upon the completion of placement determination, the provider of 
treatment shall notify the sheriff who shall transport the defendant to the designated facility.  
 
         c  5.  For a defendant not in jail:  
 

c  The defendant shall report as directed by the provider of treatment.  
c The defendant shall be held in the jail during the period of time required to determine the 

appropriate placement by the provider of treatment.  Upon the completion of placement determination, 
the provider of treatment shall notify the sheriff who shall transport the defendant to the designated 
facility.  

 
c   6. [Check if treatment ordered] Pursuant to 725 ILCS 5/104-17(e) and within 30 days of the entry of 

this order, DHS or other facility or treatment program shall file with court, the State, and the defense a 30-Day 
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____________________________________ 

Note #1: If verdict was òUnfitó and likely to òattain fitness within one year,ó or òUnfitó but unable to determine if likely to òattain fitness within 

one year,ó use Order of Treatment Upon Initial Finding of Unfitness and with Fitness Expected Within 1 Ye ar or That Determination Yet to be Made . . 

Note #2: Use this order only if the finding that fitness is not expected within 1 year was made at the original trial on fitn ess.  Use òNinety-Day 

Hearing Orderó if that finding is made subsequent to the original trial.                                                                       

Note #3: Authority to order treatment while awaiting discharge hearing is inferred from the UST statutes.                                                   12/11 

 

 
 

wŜǇƻǊǘ όŀƭǎƻ ŎŀƭƭŜŘ ŀƴ ά!ŘƳƛǎǎƛƻƴ wŜǇƻǊǘέ ƻǊ ŀ άмтόŜύ wŜǇƻǊǘέύΦ  tǳǊǎǳŀƴǘ ǘƻ тнр L[/{ рκмлп-18, the treatment 
supervisor shall submit timely written progress reports to the court while the defendant is receiving treatment.  
 

c  7. [Check if treatment ordered]  Per 725 ILCS 5/104-17(d), the clerk of the circuit court shall transmit to 
the provider of treatment a (1) a certified copy of the order to undergo treatment; (2) the county and municipality 
in which the offense was committed; (3) the county and municipality in which the arrest took place; (4) a copy of 
the arrest report, criminal charges, arrest record, jail record, and the report prepared under Section 104-15; and 
these additional items (if any): 

 
 ____________________________________________________________________________________________ 
  
        c   8.  The c clerk c prosecutor c defense attorney is to provide a copy of this order to the sheriff. 
 
 
Section III:  Court date(s). (Multiple court dates may be set, depending on posture of the case): 

 
c Status is set ____________________, 20_____ at ______:______  ___.m. on the matter of: 

c {ǘŀǘŜΩǎ ŘŜŎƛǎƛƻƴ ǊŜƎŀǊŘƛƴƎ ƛǘǎ ŎƘƻƛŎŜ ƻŦ ŘƛǎŎƘŀǊƎŜ ƘŜŀǊƛƴƎΣ ŘƛǎƳƛǎǎŀƭ ǿƛǘƘ ǇǊŜƧǳŘƛŎŜΣ ƻǊ ŎƛǾƛƭ 
commitment in the civil courts 
c Discharge hearing (status) 
c Progress of civil commitment proceeding by DHS to be instituted in the civil courts 

 
c Discharge hearing is set ____________________, 20_____ at ______:______  ___.m. 

 
c 90-Day Hearing regarding treatment is set ____________________, 20_____ at _____:_____  ___.m. 

  
c Other hearing: ________________________________ is set ___________, 20___ at ____:____  ___.m. 

 
 
 
Date: __________________, 20___ 
 
       Entered: ______________________________________ 
                                  Judge of the Circuit Court 
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____________________________________ 
Per 725 ILCS 5/104-23, the initial period of treatment may be for up to 1 year. 

 12/11 

IN THE CIRCUIT COURT FOR THE ____________ JUDICIAL CIRCUIT 
_________________ COUNTY, ILLINOIS 

THE PEOPLE OF THE STATE OF ILLINOIS,   ) 
Plaintiff, ) 

vs.      )  No.  _____________ 
___________________________________________, )       
     Defendant. ) 

 

NINETY-DAY HEARING ORDER DURING THE INITIAL PERIOD OF TREATMENT 
 ¢Ƙƛǎ ŎŀǳǎŜ ƘŀǾƛƴƎ ōŜŜƴ ƘŜŀǊŘ ŀǘ ŀ άbƛƴŜǘȅ-5ŀȅ IŜŀǊƛƴƎέ ǇǳǊǎǳŀƴǘ ǘƻ тнр L[/{ рκмлп-20, with: 
  

c The defendant present  c  {ǘŀǘŜΩǎ !ǘǘƻǊƴŜȅκŀǎǎƛǎǘŀƴǘ ǇǊŜǎŜƴǘ c 5ŜŦŜƴŘŀƴǘΩǎ ŀǘǘƻǊƴŜȅ ǇǊŜǎŜƴǘ  
c ¢ƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ǇǊŜǎŜƴŎŜ ǿŀƛǾŜŘ ǇǳǊǎǳŀƴǘ ǘƻ тнр L[/{ рκмлп-20(a) and 725 ILCS 5/104-16(c), 

 
And the court having considered any 30-Řŀȅ ǊŜǇƻǊǘ όŀκƪκŀ άмтόŜύ ǊŜǇƻǊǘέύΣ ǘǊŜŀǘƳŜƴǘ ǇƭŀƴΣ ŀƴŘκƻǊ tǊƻƎǊŜǎǎ wŜǇƻǊǘ 

submitted by the treatment supervisor, and any other evidence submitted by the parties, this court has determined that: 
 
 1.  On the issue of fitness: 

  c  The defendant remains unfit.  [Go to paragraph 2.] 
  c  By a preponderance of the evidence, Court finds the defendant has attained fitness. Case is to proceed.   

c  The defendant is ordered released from treatment. [Go to paragraph 4.] [DHS may require separate Order 

for Restoration.]  

c  Per 725 ILCS 5/104-20(b), treatment for the defendant (now fit) shall continue until this criminal 
case is concluded.  [Go to paragraph 4.  The treatment provider may need continuing orders to treat.] 

 

 2.  On the issue of making progress toward attainment of fitness within 1 year of the original finding of unfitness: 
c  The defendant is making progress under treatment toward attainment of fitness within 1 year. The initial 

period of treatment has not exceeded 1 year from the date of the original finding of unfitness. [Go to paragraph 3.] 
c  The Court finds that:     c There is a substantial probability that the defendant will not attain fitness within 1 

year of the original finding of unfitness or c the defendant has remained unfit for 1 year from the date of the original 
finding of unfitness.  Pursuant to 725 ILCS 5/104-23, the State has opted as follows: 

c   That the matter be set for discharge hearing.  Until the discharge hearing is held, the defendant is 

to remain in treatment.  [Go to paragraph 3 re further treatment.  See paragraph 4 for court date(s).]   
c   That this case be dismissed with prejudice.  State to submit a separate order.  [End of order.] 
c  That the defendant be remanded to DHS for a civil commitment hearing.  This Court orders DHS to 

file a petition with the civil courts within 7 days for involuntary admission to DHS.  If the petition is denied, the 
defendant is to be remanded to this Court.  If the petition is granted, this case is to be dismissed with leave to 

reinstate.  [See paragraph 4 for court date.] 
c  The setting of a status date to allow the State time to decide which option to exercise.  Defendant 

is to remain in treatment until the next hearing.  [Go to par 3.  See par 4 for court date.]  
 
 3.  Per 725 ILCS 5/104-20(c), the current treatment order is: 

c Continued [Go to paragraph 4.] 
c Continued with the following modifications: _________________________________________________ 

_____________________________________________________________________________________[Go to paragraph 4.] 
 
4.  This case is set on the _______ day of ________________, 20_____  at ________:_______ ___.m. for: 
 

c  The next 90-5ŀȅ IŜŀǊƛƴƎ ǘƻ ǊŜŜȄŀƳƛƴŜ ǘƘŜ ƛǎǎǳŜ ƻŦ ŘŜŦŜƴŘŀƴǘΩǎ ŦƛǘƴŜǎǎΦ  Progress report is to be filed 7 days prior to the hearing.  
 

c  A discharge hearing         c  A status hearing to see if the civil courts committed the defendant to DHS 
 

c  ________________________________________________, a hearing which resumes this criminal case. 
 
c 5. The clerk shall provide a copy of this order to DHS or other treatment provider. 

Date: __________________, 20___ 
      Entered: ___________________________________________________ 
            Judge of the Circuit Court 
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IN THE CIRCUIT COURT FOR THE ____________ JUDICIAL CIRCUIT 
_________________ COUNTY, ILLINOIS 

THE PEOPLE OF THE STATE OF ILLINOIS,   ) 
Plaintiff, ) 

vs.      )  No.  __________ 
) 

___________________________________________, ) 
Defendant. ) 

 
ORDER AT CONCLUSION OF DISCHARGE HEARING WITH PROVISIONS FOR ACQUITTAL OR EXTENDED TREATMENT 

 This cause having been heard at a Discharge Hearing pursuant to 725 ILCS 5/104-25 for the purpose of determining the 
sufficiency of the evidence with: 
  

c The defendant present  c  {ǘŀǘŜΩǎ !ǘǘƻǊƴŜȅκŀǎǎƛǎǘŀƴǘ ǇǊŜǎŜƴǘ c 5ŜŦŜƴŘŀƴǘΩǎ ŀǘǘƻǊƴŜȅ ǇǊŜǎŜƴǘ  
c ¢ƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ǇǊŜǎŜƴŎŜ ǿŀƛǾŜŘ ǇǳǊǎǳŀƴǘ ǘƻ тнр L[/{ рκмлп-20(a) and 725 ILCS 5/104-16(c), 
 
And this Court having heard the evidence hereby finds: 

Not Guilty  
 c  The evidence does not prove the defendant guilty beyond a reasonable doubt.  Judgment of acquittal is granted.  The 
defendant is ordered released from treatment.  This finding and order does not prevent the State from requesting the civil courts to 
commit the defendant to the Department of Human Services under the provisions of the Mental Health and Developmental 
Disabilities Code [405 ILCS 5/100 et seq.]. 

Not Guilty By Reason of Insanity 
c  The defendant is not guilty by reason of insanity.  Judgment of acquittal is granted.   
 
Further proceedings are governed by the statute on Proceedings after Acquittal by Reason of Insanity.  730 ILCS 5/5-2-4. 
 
The defendant is remanded to the Department of Human Services (DHS) for an evaluation as to whether he or she is 

subject to involuntary admission or in need of mental health services.  DHS shall provide the Court with a report of its evaluation 
within 30 days of the date of this order. 

 
c  The evaluation shall be conducted on an inpatient basis.  The defendant shall be placed in a secure setting 

until and during the evaluation process.  After the evaluation and during the period of time required to determine the 
appropriate placement, the defendant shall remain in jail.  Upon completion of the placement process, the sheriff shall be 
notified and shall transport the defendant to the designated facility. 

 
c  The evaluation shall be conducted on an outpatient basis.  The Court determines that there are compelling 

reasons why placement in a secure setting is not necessary.  The defendant shall report for the evaluation as the 
Department of Human Services directs.  The defendant must appear in court upon notice. 

 
 A hearing under the Mental Health and Developmental Disabilities Code to determine if the defendant is subject to 
involuntary admission, in need of mental health services on an inpatient basis, in need of mental health services on an outpatient 
basis, or not in need of mental health services shall be held on: ____________________, 20____ at ____:____ __.m. 
 

Not άbƻǘ Dǳƛƭǘȅέ 
c  The Court finds that the evidence is sufficient to prove the defendant guilty beyond a reasonable doubt on the 

charge(s) of:  
_________________________________________________________________________________________________________ 

 
The defŜƴŘŀƴǘ ƛǎ ƴƻǘ ŦƻǳƴŘ άƴƻǘ ƎǳƛƭǘȅΦέ  bƻ ƧǳŘƎƳŜƴǘ ƻŦ ŀŎǉǳƛǘǘŀƭ ƛǎ ŜƴǘŜǊŜŘΦ 

 
The defendant is ordered to undergo an extended term of treatment.  Pursuant to 725 ILCS 5/104-25(d), the maximum 

period of extended treatment (although the court may order less) is calculated as 1 year from the date of the original finding of 
unfitness plus the extension authorized by the statute.  Defendant is ordered to undergo treatment for a period that shall not 
exceed:  

             ______________________, 20_____. 
                                                          [insert specific date] 
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LŦ bƻǘ άbƻǘ DǳƛƭǘȅΣέ ŎƻƳǇƭŜǘŜ ! ƻǊ .Φ 

 
A.  If this is an extension of an existing order of treatment: 

 

 1.  The current treatment order is: 
c Continued  
c Continued with the following modifications: _________________________________________________ 

______________________________________________________________________________________________________ 
 
2.  This case is set on the _______ day of ________________, 20_____  at ________:_______ ___.m. for: 

c  The next άbƛƴŜǘȅ-5ŀȅ IŜŀǊƛƴƎέ ǘƻ ǊŜŜȄŀƳƛƴŜ ǘƘŜ ƛǎǎǳŜ ƻŦ ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ŦƛǘƴŜǎǎΦ  A progress report is to  
be filed 7 days prior to the hearing. 
 c  A status or pretrial hearing 
 c  Other hearing: ________________________________________________________________________ 
 

 

B.  If this order of extended treatment is the first order for treatment: 
  

c  1.  The defendant is placed:  c  under the supervision of:   c  in the custody of: 
c   The Department of Human Services (DHS) 
c  (other facility or treatment program) ____________________________________________ 

     ________________________________________________________________________________________________ 
 

c  2.  The provider of treatment shall place and maintain the defendant in a suitable treatment facility or program 
as an:          c inpatient   c  outpatient          
         c  3.  [This must be checked if mental unfitness AND if placement is ordered with DHS.] The court has considered the issue of a 
secure setting and orders: 

c  Defendant shall be placed in a secure setting. 
c  Due to compelling reasons, the defendant is not ordered to be placed in a secure setting. 

         c  4.  The defendant shall remain in jail during the period of time required to determine the appropriate placement 
by the provider of treatment.  Upon the completion of placement determination, the provider of treatment shall notify the 
sheriff who shall transport the defendant to the designated facility.  
         c  5.  For a defendant not in jail:  

c  The defendant shall report as directed by the provider of treatment.  
c The defendant shall be held in the jail during the period of time required to determine the appropriate 

placement by the provider of treatment.  Upon the completion of placement determination, the provider of 
treatment shall notify the sheriff who shall transport the defendant to the designated facility.  
c  6. Pursuant to 725 ILCS 5/104-17(e) and within 30 days of the entry of this order, DHS or other facility or 

treatment program shall file with court, the State, and the defense a 30-5ŀȅ wŜǇƻǊǘ όŀƭǎƻ ŎŀƭƭŜŘ ŀƴ ά!ŘƳƛǎǎƛƻƴ wŜǇƻǊǘέ ƻǊ ŀ 
άмтόŜύ wŜǇƻǊǘέύΦ  tǳǊǎǳŀƴǘ ǘƻ тнр L[/{ рκмлп-18, the treatment supervisor shall submit timely written progress reports to the 
court while the defendant is receiving treatment.  

c  7.  This case is set on the ______ day of ___________________, 20___ at _______:______ ___.m. for the first 
άbƛƴŜǘȅ-5ŀȅ IŜŀǊƛƴƎέ ǘƻ ǊŜŜȄŀƳƛƴŜ ǘƘŜ ƛǎǎǳŜ ƻŦ ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ŦƛǘƴŜǎǎ.  [Per statute: not more than 90 days from the date of the finding of 

unfitness.  725 ILCS 5/104-20.] 
c 8.  Per 725 ILCS 5/104-17(d), the clerk of the circuit court shall transmit to the provider of treatment a (1) a 

certified copy of the order to undergo treatment; (2) the county and municipality in which the offense was committed; (3) 
the county and municipality in which the arrest took place; (4) a copy of the arrest report, criminal charges, arrest record, jail 
record, and the report prepared under Section 104-15; and these additional items (if any): 
 _____________________________________________________________________________________________________ 
          

 

c   The clerk is to provide a certified copy of this order to    c  DHS c Other treatment provider: 
         _____________________________________ 

 

Date: __________________, 20___ 
      Entered: ______________________________________________ 
         Judge of the Circuit Court  
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IN THE CIRCUIT COURT FOR THE ____________ JUDICIAL CIRCUIT 
_________________ COUNTY, ILLINOIS 

 
THE PEOPLE OF THE STATE OF ILLINOIS,  ) 

Plaintiff, ) 
vs.     )  No.  __________ 

) 
________________________________,  ) 

Defendant. ) 
 

NINETY-DAY HEARING ORDER  
DURING THE EXTENDED PERIOD OF TREATMENT 

¢Ƙƛǎ ŎŀǳǎŜ ƘŀǾƛƴƎ ōŜŜƴ ƘŜŀǊŘ ŀǘ ŀ άbƛƴŜǘȅ-5ŀȅ IŜŀǊƛƴƎέ ǇǳǊǎǳŀƴǘ ǘƻ тнр L[/{ рκмлп-20, 25(d) with: 
  

c The defendant present     c  StaǘŜΩǎ !ǘǘƻǊƴŜȅκŀǎǎƛǎǘŀƴǘ ǇǊŜǎŜƴǘ      c DŜŦŜƴŘŀƴǘΩǎ ŀǘǘƻǊney present  
c ¢ƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ǇǊŜǎŜƴŎŜ ǿŀƛǾŜŘ ǇǳǊǎǳŀƴǘ ǘƻ тнр L[/{ рκмлп-20(a) and 725 ILCS 5/104-16(c), 
 

And this Court having previously extended treatment per 725 ILCS 5/104-25(d) to: _________________, 20___, 
           [insert date] 
 

And the Court having considered any 30-Řŀȅ ǊŜǇƻǊǘ όŀκƪκŀ άмтόŜύ ǊŜǇƻǊǘέύΣ ǘǊŜŀǘƳŜƴǘ ǇƭŀƴΣ and/or Progress Report 
submitted by the treatment supervisor, and any other evidence submitted by the parties, this court has 
determined that: 
 

1.  On the issue of fitness: 
         c  The defendant remains unfit.  [Go to paragraph 2.] 
         c  By a preponderance of the evidence, the Court finds the defendant has attained fitness. Case is to 
proceed.   

c  The defendant is ordered released from treatment.    [Go to paragraph 4.]   
c Per 725 ILCS 5/104-20(b), treatment for the defendant (now fit) shall continue until this 

criminal case is concluded.  [Go to par. 4.  Also, provider of treatment may need continuing orders to treat.] [DHS may require 

separate Order for Restoration.] 
2.  On the issue of making progress under treatment toward attainment of fitness within one year [note: in the 

extended period of treatment, this finding is primarily informational only and, therefore, is an optional finding.]: 
c  The defendant is making progress and is expected to attain fitness  

c Within one year. [Go to paragraph 3.] 
c Within the extended period of treatment.  [Go to paragraph 3.] 

c  The defendant is not making significant progress toward attaining fitness.  [Go to par. 3.] 
3.  Per 725 ILCS 5/104-20(c), the current treatment order is: 

c Continued [Go to paragraph 4.] 
c Continued with the following modifications: _________________________________________ 

____________________________________________________________________________[Go to paragraph 4.] 
4.  This case is set on the _______ day of ________________, 20_____  at ________:_______ ___.m. for: 

c  ¢ƘŜ ƴŜȄǘ άbƛƴŜǘȅ-5ŀȅ IŜŀǊƛƴƎέ ǘƻ ǊŜŜȄŀƳƛƴŜ ǘƘŜ ƛǎǎǳŜ ƻŦ ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ŦƛǘƴŜǎǎΦ  ! ǇǊƻƎǊŜǎǎ  
report is to be filed 7 days prior to the hearing. 

 c  _________________________________________, a hearing which resumes the criminal case. 
c 5. The clerk shall provide a copy of this order to DHS or other treatment provider. 
 
Date: __________________, 20___ 
      Entered: ______________________________________________ 
         Judge of the Circuit Court 
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IN THE CIRCUIT COURT FOR THE ____________ JUDICIAL CIRCUIT 
_________________ COUNTY, ILLINOIS 

THE PEOPLE OF THE STATE OF ILLINOIS,  ) 
Plaintiff, ) 

vs.     )  No.  __________ 
) 

________________________________,  ) 
Defendant. ) 

 
ORDER AT THE EXPIRATION OF THE EXTENDED PERIOD OF TREATMENT 

 This cause having come on to be heard at the expiration of the extended period of treatment pursuant to 
725 ILCS 5/104-25(g)(2) for the purpose of determining whether the defendant is fit and, if not, whether the 
defendant is subject to commitment to the Department of Human Services, with: 
  

c The defendant present  c  StaǘŜΩǎ !ǘǘƻǊƴŜȅκŀǎǎƛǎǘŀƴǘ ǇǊŜǎŜƴǘ   c DŜŦŜƴŘŀƴǘΩǎ ŀǘǘƻǊƴŜȅ ǇǊŜǎŜƴǘ  
c ¢ƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ǇǊŜǎŜƴŎŜ ǿŀƛǾŜŘ ǇǳǊsuant to 725 ILCS 5/104-20(a) and 725 ILCS 5/104-16(c), 
 
And this Court having heard the evidence hereby finds: 

I.  Issue of Fitness: 
[Must check A or B] 

c A.  (If fit) The State has proven by a preponderance of the evidence that: 
[Check 1 or 2 if A is checked] 

c 1.  The defendant has attained fitness.  The criminal case shall resume.   
c The defendant is ordered released from treatment. [DHS may require separate Order for 

Restoration.]   
c Pursuant to 725 ILCS 5/104-20(b), treatment for the defendant (now fit) shall continue 

until this criminal case is concluded.  [The treater may need continuing orders to treat.] 
 

c 2.  Consistent with the Trial with special provisions and assistance statute [725 ILCS 5/104-22], 
the defendant may be rendered fit to stand trial as defined in Section 104-10 [725 ILCS 5/104-
10].   

 c  If checked, the State is to prepare a separate order that contains the specific 
provisions or assistance regarding qualified translators, experts in assisting the disabled with 
understanding proceedings or communicating with his or her attorney, or other specific 
provisions or assistance.   [LŦ ά!έ ƛǎ ŎƘŜŎƪŜŘΣ Ǝƻ ǘƻ {ŜŎǘƛƻƴ LLLΦ] 

 

 c  B. (If not fit) The evidence does not establish by a preponderance that the defendant has become fit.  
Furthermore, the defendant may not be rendered fit consistent with the Trial with special provisions and 
assistance statute [725 ILCS 5/104-22].     [LŦ ά.έ ƛǎ ŎƘŜŎƪŜŘΣ Ǝƻ ǘƻ {ŜŎǘƛƻƴ LLΦ] 

 
II.  If the Defendant Remains Unfit, Issue of Commitment: 

[Check A or B] 

 c  A.  Pursuant to 725 ILCS 5/104-25(g)(2), by clear and convincing evidence, the defendant is: 
[May check one or both] 

c Subject to involuntary admission under the Mental Health and Developmental Disabilities 
Code [per 725 ILCS 5/104-25(g)(2)(ii)]. 

c Constitutes a serious threat to the public safety 
ώtŀǊŀƎǊŀǇƘǎ м ǘƘǊƻǳƎƘ п ŀǊŜ ƻǊŘŜǊŜŘ ƛŦ ά!έ ƛǎ ŎƘŜŎƪŜŘΦϐ 

 1.  The defendant shall be remanded to the Department of Human Services for further treatment 
and shall be treated in the same manner as a civilly committed patient for all purposes, except that this 
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Court of original jurisdiction over the defendant shall be required to approve any conditional release or 
discharge of the defendant, for the period of commitment. 
 

         c  The defendant shall be place in a secure setting by the Department of Human Services. 
         c  The Court has determined that there are compelling reasons not to order the 
Department of Human Services to place the defendant in a secure setting. 

 
 2.  The term of this treatment shall expire on __________________________, 20____, which is 
equal to or less than the maximum sentence to which the defendant would have been subject had he or 
she been convicted in a criminal proceeding. 
 
 3.  Every 90 days after the initial admission, the facility director shall file a treatment plan report 
with this criminal court.  The report shall state an opinion, first, whether the defendant is fit to stand trial, 
and second, whether the defendant is currently subject to involuntary admission, in need of mental 
health services on an inpatient basis, or in need of mental health services on an outpatient basis.  725 ILCS 
5/104-25(g)(2) par 3. 
 
 The treatment plan report is to summarize the basis for findings and provide a current summary 
of the statutory items required to be in a treatment plan.  A copy shall be sent to the court clerk, the 
{ǘŀǘŜΩǎ !ǘǘƻǊƴŜȅΣ ŀƴŘ ǘƻ ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ŀǘǘƻǊƴŜȅΦ  тнр L[/{ рκмлп-25(g)(2)par 3.   
 
 4.  Unless the ŘŜŦŜƴŘŀƴǘ ƻǊ ǘƘŜ {ǘŀǘŜΩǎ !ǘǘƻǊƴŜȅ ǊŜǉǳŜǎǘǎ ƻǊ ǳƴƭŜǎǎ ǘƘƛǎ /ƻǳǊǘ ƻƴ ƛǘǎ ƻǿƴ 
subsequent motion orders a treatment plan review hearing every 90 days, periodic treatment plan review 
hearings shall be held every 180 days after the remand of the defendant to the Department of Human 
Services, for so long as the defendant is confined or treated under this order.  

 
 c  B.  It has not been shown by clear and convincing evidence that the defendant is subject to involuntary 
admission under the Mental Health and Developmental Disabilities Code or constitutes a serious threat to the 
public safety. 

 1.  Pursuant to 725 ILCS 5/104-25(g)(3), the defendant is released from any treatment order. 
 2.  Because this Court has found at this hearing that the defendant remains unfit, the State may 
not proceed with the prosecution until the defendant has attained fitness.  This case shall remain pending 
until the State obtains a nolle prosequi of the charge(s), or until the defendant attains fitness and the case 
resumes and is concluded, or until other order of the Court. 
 3.  While this case remains pending, the defendant shall immediately notify the clerk of any 
change of address.  The defendant shall appear in court when given notice to do so. 
 

III. Next Hearing Date 
 This case is set _________________________, 20______ at ________:______ __.m for: 

 
c  _____________________________________________, a hearing which resumes the criminal case. 

c  The first periodic g(2) treatment plan review hearing (90-Day or 180-Day Hearing). 
c  Status. 
c  Other hearing: _________________________________________________________________ 
 

 The c clerk c prosecutor c defense attorney is to provide a copy of this order to the:   
         c treatment provider c sheriff  c DHS. 
Dated: _________________________, 20_______ 
      ______________________________________________ 
               Judge of the Circuit Court 
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_____________________________ 
During the 725 ILCS 5/104-25(g)(2) period of treatment, progress reports per 725 ILCS 5/104-18 and 25(g)(2) must be filed every 90 days. But review hearings 
per 725 ILCS 5/104-25(g)(2)(i) must be held only every 180 days, unless the Court, State, or defendant move for hearings every 90 days.           12/11 

IN THE CIRCUIT COURT FOR THE ____________ JUDICIAL CIRCUIT 
_________________ COUNTY, ILLINOIS 

THE PEOPLE OF THE STATE OF ILLINOIS,   ) 
Plaintiff, ) 

 vs.      )  No.  __________ 
___________________________________________, ) 

Defendant. ) 
 
PERIODIC REVIEW HEARING ORDER   

DURING the ά(g)(2)έ PERIOD of TREATMENT 
 

 This cause having come on for hearing upon a 725 ILCS 5/104-25(g)(2) periodic review hearing with:  
c The defendant present  c  {ǘŀǘŜΩǎ !ǘǘƻǊƴŜȅκŀǎǎƛǎǘŀƴǘ ǇǊŜǎŜƴǘ c DŜŦŜƴŘŀƴǘΩǎ ŀǘǘƻǊƴŜȅ ǇǊŜǎŜƴǘ  
c ¢ƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ǇǊŜǎŜƴŎŜ ǿŀƛǾŜŘ ǇǳǊǎǳŀƴǘ ǘƻ тнр L[/{ рκмлп-20(a) and 725 ILCS 5/104-16(c), 
 

And this Court having previously remanded the defendant pursuant to 725 ILCS 5/104-25(g)(2) to the Department of 
Human Services after finding that the defendant is subject to involuntary admission under the MHDDC, per 705 ILCS 5/1-100, 
or constitutes a serious threat to the public safety, and with the Court having ordered either inpatient or outpatient 
treatment that will terminate no later than:__________________, 20_____,  

 

And the Court having considered any treatment plan or Progress Report submitted by the treatment supervisor, and 
any other evidence submitted by the parties, this court makes the following findings and enters the following orders: 
 

1.  On the issue of fitness which the State must prove by a preponderance of the evidence, the Court finds: 
c The defendant remains unfit.  [Go to paragraph 2.] 

 c  The defendant has attained fitness. The criminal case is to proceed.  The Court orders that: 

c  The defendant is to be released from treatment. [DHS may require separate Order for Restoration.]    
c  Per 725 ILCS 5/104-20(b), treatment for the defendant (now fit) shall continue until this criminal case is 

concluded.   [The treatment provider may need a separate continuing order to treat.]                     [Because defendant is fit, go to paragraph 3.] 

 

2.  On the issue of treatment (with any finding that treatment is needed being established by clear and convincing evidence): 
A. The Court finds the defendant is: 

 c  Subject to involuntary admission [Go to paragraph 2B.]      
 c  In need of mental health services in the form of inpatient care [Go to paragraph 2B.]      
 c  In need of mental health services but not subject to involuntary admission nor inpatient care [Go to paragraph 

2B.]      
 c  Not in need of mental health services.  The defendant is released from further treatment.  This case shall 
remain pending until the State obtains a nolle prosequi of the charge(s), or until the defendant attains fitness and the case 
resumes and is concluded, or until other order of the Court.  The defendant must immediately notify the clerk of any change 
of address.  The defendant must appear in this court when given notice to do so.  [Go to paragraph 3.]                     

                                             [If some form of treatment is ordered, a box in B must be checked.] 

B. The current treatment order is:  c continued with the same terms  c  modified as follows: 
______________________________________________________________________________________________________  

 

______________________________________________________________________________________________________ 
[Go to paragraph 3.] 

3.  This case is set on the _______ day of ________________, 20_____  at ________:_______ ____.m. for: 
 

 c The next 725 ILCS 5/104-25(g)(2) periodic review hearing (in 90 or 180 days).  A timely report is to be filed. 
 c Status or other hearing:________________________________________________________________. 
 

4.  c  The c clerk c prosecutor c defense attorney is to provide a copy of this order to the   
       c treatment provider    c DHS     c sheriff. 
Date: __________________, 20___ 
      Entered: __________________________________________________ 
         Judge of the Circuit Court 
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___________________________________ 
Per 725 ILCS 5/104-25(g)(4), from the date of unfitness finding, length of treatment may not exceed the sentence had defendant been convicted.  There is 

some debate as to whether all misdemeanants may be treated up to 1 year or just up to the maximum sentence.                                                        12/11 

IN THE CIRCUIT COURT FOR THE ____________ JUDICIAL CIRCUIT 
_________________ COUNTY, ILLINOIS 

THE PEOPLE OF THE STATE OF ILLINOIS,  ) 
Plaintiff, ) 

 vs.     )  No.  _________ 
________________________________,  ) 

Defendant. ) 
 

ORDER UPON IN CAMERA REVIEW OF PROGRESS  REPORT 
5¦wLbD ¢I9 ά(g)(2)έ  PERIOD of TREATMENT 

 
This Court hereby finds that: 

The defendant was previously found unfit to stand trial or to plead and be sentenced.  The defendant 
completed the initial and extended periods of treatment.  The Court did not acquit the defendant at a discharge 
hearing. 

 
Pursuant to 725 ILCS 5/104-25(g)(2), the Court remanded the defendant to the Department of Human 

Services after finding that the defendant was subject to involuntary admission under the MHDDC, per 705 ILCS 
5/1-100, or constituted a serious threat to the public safety.  The defendant is currently in the 725 ILCS 5/104-
25(g)(2) period of treatment, being treated either as an inpatient or an outpatient. 
  
 During the 725 ILCS 5/104-25(g)(2) period of treatment, Treatment Plan Reports must be filed every 90 
days.  725 ILCS 5/104-25(g)(2).  But review hearings must be held only every 180 days, unless the Court, the State, 
or the defendant move for hearings every 90 days.  725 ILCS 5/104-25(g)(2)(i).  In this case, the Court, the State, 
and the defendant have not requested that periodic review hearings during the 725 ILCS 5/104-25(g)(2) period of 
treatment be conducted every 90 days; therefore the hearings are conducted every 180 days. 
 

The Court has reviewed the Treatment Plan Report filed by the Department of Human Services.  The Court 
notes from the file that the next periodic hearing scheduled is approximately 90 days away.  
 

It is hereby ordered that:  
[/ƘŜŎƪ ŜƛǘƘŜǊ ά!έ ƻǊ ά.Φέ] 

c A. The Court is satisfied that the Treatment Plan Report complies with the requirements of 725 
ILCS 5/104-25(g)(2).  No further legal action is required at this time.  The case already has a setting for a 
180-Day Hearing, and that setting remains.   

  

c B. The Treatment Plan Report indicates a belief that the defendant has attained fitness.  A 
hearing should be held within 21 days to determine if the defendant has been restored to fitness.  725 
ILCS 5/104-20(a).  

This case is set ________________________, 20____ at ____:____ ___.m. for: 
  

c Status hearing    c Already pending 90-Day or 180-Day Hearing 
 c C. Other: _____________________________________________________________________ 
 

____________________________________________________________________________________________ 
The Clerk is to file and seal the treatment plan report.  The Clerk is to provide the treatment provider, the 

State and the defense with a copy of this order.   
 

Date: __________________, 20___ 
Entered: _______________________________________ 

                         Judge of the Circuit Court 
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IN THE CIRCUIT COURT FOR THE ____________ JUDICIAL CIRCUIT 
_________________ COUNTY, ILLINOIS 

THE PEOPLE OF THE STATE OF ILLINOIS,   ) 
Plaintiff, ) 

vs.      )  No.  __________ 
) 

__________________________________________,  ) 
Defendant. ) 

 

ORDER AT THE END OF THE ά(g)(2)έ PERIOD of TREATMENT 
 This cause having come on for hearing upon the final 725 ILCS 5/104-25(g)(2) periodic review hearing with:  
 

c The defendant present  c  {ǘŀǘŜΩǎ !ǘǘƻǊƴŜȅκŀǎǎƛǎǘŀƴǘ ǇǊŜǎŜƴǘ c DŜŦŜƴŘŀƴǘΩǎ ŀǘǘƻǊƴŜȅ ǇǊŜǎŜƴǘ  
c ¢ƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ǇǊŜǎŜƴŎŜ is waived pursuant to 725 ILCS 5/104-20(a) and 725 ILCS 5/104-16(c), 
 
And this Court having previously remanded the defendant pursuant to 725 ILCS 5/104-25(g)(2) to the Department of 

Human Services after finding that the defendant is subject to involuntary admission under the MHDDC, per 705 ILCS 5/1-100, 
or constitutes a serious threat to the public safety, and with the Court having ordered treatment, either as an inpatient or 
outpatient, for a total period that will not exceed the maximum sentence had the defendant been convicted in a criminal 
proceeding,  

And the Court having considered any treatment plan report or progress report submitted by the treatment 
supervisor, and any other evidence submitted by the parties, this court makes the following findings and enters the following 
orders: 
 1.  The treatment period for the defendant has reached the maximum sentence to which the defendant would have 
been subject had he or she been convicted in a criminal proceeding as determined by 730 ILCS 5/5-2-4.  The defendant must 
be and is released from treatment. 
 2.  On the issue of fitness: 

c The defendant has attained fitness. The criminal case is to proceed.  [DHS may require separate Order for 

Restoration.] 
 

c The defendant remains unfit.  The State is prohibited from proceeding with the prosecution until the 
defendant has attained fitness.  Drope v. Missouri, 420 U.S. 162, 172 (1975); People v. Mitchell, 189 Ill. 
2d 312, 328-329 (2000); U.S. Const., due process clause, amend. XIV. 

 
c  The State moves for a nolle prosequi of the case.  The case is dismissed without prejudice.  The 
State has the right to refile the case within the limitations prescribed by law.   
 
c  The State asks that the case remain pending.  The defendant is to immediately report any 
change of address to the circuit clerk.  The defendant is to appear in court upon being given notice 
to do so. 

 
3.  This case is set on the _______ day of ________________, 20_____  at ________:_______ ____.m. for: 

 
c _____________________________________________ , a hearing which resumes the criminal case.  
c   Status 
c Defendant must appear on this court date 
c Defendant need not appear on this court date unless sent notice that appearance is required or the 
ŘŜŦŜƴŘŀƴǘΩǎ ŀǘǘƻǊƴŜȅ ƛƴǎǘǊǳŎǘǎ ǘƘŜ defendant to be present. 

 
c 4. The  c clerk   c prosecutor   c defense attorney       is to provide a copy of this order to the:     

         c treatment provider c sheriff    c DHS. 
 

Date: __________________, 20___ 
      Entered: __________________________________________________ 
         Judge of the Circuit Court                              12/2011 
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Order of Restoration Language 

 

.ŜǎƛŘŜǎ ǘƘŜ ŦƻǊƳ ƻǊŘŜǊ ƻƴ ǘƘŜ ƴŜȄǘ ǇŀƎŜΣ άǊŜǎǘƻǊŀǘƛƻƴ ƻǊŘŜǊέ ƭŀƴƎǳŀƎŜ ƛǎ ǇŀǊǘ ƻŦ ǘƘŜ ŦƻƭƭƻǿƛƴƎ ƻǊŘŜǊǎΥ 
 
 1. During the Initial Period of Treatment, see the second box of paragraph #1 of the Ninety-Day 
Hearing Order during the Initial Period of Treatment. 
 
 2. During the Extended Period of Treatment, see the second box of paragraph #1 of the Ninety-
Day Hearing Order during the Extended Period of Treatment. 
 
 3. Upon the Expiration of the Extended Period of Treatment, see section I.A. of the Order at the 
Expiration of the Extended Period of Treatment. 
 
 4. During the g(2) Period of Treatment, see the second box of paragraph #1 of the Periodic 
wŜǾƛŜǿ IŜŀǊƛƴƎ hǊŘŜǊ 5ǳǊƛƴƎ ǘƘŜ άόƎύόнύέ tŜǊƛƻŘ ƻŦ ¢ǊŜŀǘƳŜƴǘ. 
 
Note: The Department of Human Services of the State of Illinois in the Chicago area has requested that a 
ǇŀǊǘƛŎǳƭŀǊ άhǊŘŜǊ CƻǊ wŜǎǘƻǊŀǘƛƻƴέ ōŜ ǳǘƛƭƛȊŜŘΦ 
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IN THE CIRCUIT COURT FOR THE ____________ JUDICIAL CIRCUIT 
_________________ COUNTY, ILLINOIS 

THE PEOPLE OF THE STATE OF ILLINOIS,   ) 
Plaintiff, ) 

vs.      )  No.  __________ 
) 

___________________________________________, ) 
Defendant. ) 

 
RESTORATION ORDER 

 This cause having come on for hearing upon the question as to whether the defendant has been restored to fitness, 
with:  

c The defendant present  c  {ǘŀǘŜΩǎ !ǘǘƻǊƴŜȅκŀǎǎƛǎǘŀƴǘ ǇǊŜǎŜƴǘ c DŜŦŜƴŘŀƴǘΩǎ ŀǘǘƻǊƴŜȅ ǇǊŜǎŜƴǘ  
c ¢ƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ǇǊŜsence waived pursuant to 725 ILCS 5/104-20(a) and 725 ILCS 5/104-16(c), 
 
And the Court having considered any treatment plan or Progress Report submitted by the treatment supervisor, and 

any other evidence submitted by the parties, this court makes the following findings and enters the following orders: 
 

 1.  On the issue of fitness, the Court finds by a preponderance of the evidence that the defendant has attained 
fitness. The criminal case is to proceed.   
 
 2.  Regarding any treatment for this defendant who has been restored to fitness, the Court orders that: 
 

c  A. The defendant is to be released from treatment. 
 

c The bail previously set in this case:  
 

 c Shall remain in effect 
 

 c Is lowered to $________________________ 
 

 c Is raised to $_________________________ 
 

 c Is converted to a recognizance bond in the amount of $____________________ 
 

c The bond conditions previously set in this case: 
 

 c Shall remain in effect 
 

 c Are modified as follows: 
______________________________________________________________________________________________________ 
 

______________________________________________________________________________________________________  
 
  c  B. The defendant is remanded to the custody of the sheriff until bail is posted. 

     
c C. Per 725 ILCS 5/104-20(b), treatment for the defendant (now fit) shall continue until this criminal case 

is concluded.   [The treater may need a separate continuing order to treat.]            
 

 3.  This case is set on the _______ day of ________________, 20_____  at ________:_______ ____.m. for: 
 

 c Status 
 

 c Other hearing, namely: _______________________________________________________________________ 
 
 c  4.  The   c clerk    c prosecutor    c defense attorney is to provide a copy of this order to the    c treatment 
provider    c sheriff  c DHS.  [DHS may ŘŜǎƛǊŜ ŀ ǎŜǇŀǊŀǘŜ ŎŜǊǘƛŦƛŜŘ άhǊŘŜǊ ŦƻǊ wŜǎǘƻǊŀǘƛƻƴέ ōŜ ŜƴǘŜǊŜŘ ŀƴŘ ŘŜƭƛǾŜǊŜŘ ǘƻ ǘƘŜƳΦϐ 
 
Date: __________________, 20___ 
      Entered: __________________________________________________ 
         Judge of the Circuit Court 

12/2011
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STATE OF ILLINOIS 
 

IN THE CIRCUIT COURT OF _________________ COUNTY 
 
 

THE PEOPLE OF THE STATE OF ILLINOIS,   ) 
Plaintiff,  ) 

 vs.      )  No.  _________ 
       ) 
___________________________________________, ) 
     Defendant. ) 

 

ORDER FOR RESTORATION 
(In the form as requested by some DHS facilities) 

 
This cause having been heard pursuant to a petition filed in ____________________ County, on 
behalf of __________________, defendant-petitioner in this case who is charged with the 
offenses of:____________________________________; said petitioner alleging that petitioner 
is now fit to stand trial; 
 
And the Court, having heard the evidence adduced in support of said petition, and having 
returned a finding that the petitioner is Fit to Stand Trial. 

 
 

IT IS NOW FURTHER ORDERED AND ADJUDGED THAT, Judgment be entered on the finding that: 
 

1. Petitioner is now fit to stand trial; 
 

2. Petitioner is to be released from the jurisdiction of the Department of Human 
Services and remanded to stand trial or be released by operation of law. 

 
3. A certified copy of the Order be delivered to the Department of Human Services of 

the State of Illinois and a copy of this Order be delivered to the Sheriff of County. 
 
 

ENTER: 
 

Date: 
 
       

________________________________________________ 
             Judge of the Circuit Court WǳŘƎŜΩǎ bƻΦ 



153 
 

 
 

APPENDIX C 
FITNESS SAMPLE REPORTS 

 

1. Sample Evaluation for Fitness to Stand Trial report completed by the expert evaluator assigned by the 
court to determine a recommendation whether the individual is Unfit for Trial. 

2. Template of 30 Day Report. 

3. Sample of 30-Day Treatment Report to the Court. 

4. Template of 90-Day Progress Report 

5. Three samples of Progress Report each indicating one of the following: unfit, fit, and unlikely to be fit. 
A Progress Report is completed every 90 days, or 7 days prior to the date of any hearing on the issue of 
ŀ ŘŜŦŜƴŘŀƴǘΩǎ ŦƛǘƴŜǎǎΦ 

 

REPORTS INVOLVED IN FITNESS PROCEEDINGS 

I. Fitness Evaluation Report 

A. The person conducting an examination of the defendant shall submit a written report to the court, 
the State and the Defense within 30 days of the order. The report shall include the following. 

1. A diagnosis of and an explanation as to how it was reached and the facts upon which it is based. 

2. A description of the defendant's mental or physical disability, if any; its severity; and an opinion as to 
whether and to what extent it impairs the defendant's ability to understand the nature and purpose 
of the proceedings against him or to assist in his defense, or both. 

3. If the report indicated that the defendant is not fit to stand trial or to plead because of a disability, the 
report shall include an opinion as to the likelihood of the defendant attaining fitness within one year 
if provided with a course of treatment. If the person or persons preparing the report are unable to 
form such an opinion, the report shall state the reasons. The report may include a general description 
of the type of treatment needed and of the least physically restrictive form of treatment 
therapeutically appropriate. 

4. The report shall indicate what information, if any, contained therein may be harmful to the mental 
condition of the defendant if made known to him. 
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II. Admission Report (30 Day Report) 

A. Within 30 days of an order to undergo treatment, the person supervising the defendant's treatment 
shall file a report with the Court, the State and the Defense. This report must include the following: 

1. Assessment of the facility's capacity to provide appropriate treatment. 

2. An opinion as to the probability of the defendant's attaining fitness within one year from the original 
finding of unfitness. 

B. If there is a substantial probability that the defendant will attain fitness within one year; a treatment 
plan must also be filed by the Facility Director. This treatment must include the following: 

1. Diagnosis of defendant's disability. 

2. Description of treatment goals with respect to rendering defendant fit, a specification of the proposed 
treatment modalities and an estimated timetable for attainment of the goals. 

3. Name of the person in charge of supervising the defendant's treatment. 

 

III. 90 Day Progress Report 

A. Clinical findings of the treatment supervisor and the facts upon which the findings are based. 

B. Opinion of the treatment supervisor as to whether the defendant is making progress toward attaining 
fitness within one year from the original finding of unfitness. 

C. If the defendant is receiving medication, the information from the prescribing physician indicating the 
type, dosage, and the effect of the medication on the defendant's appearance, actions and 
demeanor. 
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UST EVALUATION REPORT COMPLETED BY THE EXPERT EVALUATOR 
ASSIGNED BY THE COURT 

 
Psychological Summary 

 
Name:      
Date of Report:   
Chart #:  
Court Date: 
 
Identifying Information: 
Mr. Doe is a 55-year-old Black male who was referred to Forensic Clinical Services to evaluate 
his Fitness to Stand Trial and Sanity. According to the referral order, he is charged with 
Harassment by Telephone. At the time of the evaluation, he was free on bond.  
 
Prior to initiating the examination, the non-confidential nature of the evaluation process was 
carefully explained. He was informed that the evaluation would not be confidential, the results 
would be forwarded to the court and that this examiner could be subpoenaed to testify to the 
results as well. He acknowledged an understanding of the advisory and communicated a 
willingness to participate. The interview lasted approximately 2 hours. 
 
Records Reviewed: 
As part of this evaluation, the following records were reviewed: 
 
1) Misdemeanor Referral Order dated  5/10/11 
2) Chicago Police Department Original Incident Report 
3) Misdemeanor Complaint dated February 4, 2011  
4) Psychiatric Records from Elgin Mental Health Center (2/18/11 to 3/11/11); Chester Mental 

Health Center (4/6/07 to 9/26/07) 
5) Copies of writing provided by the defendant 
 

Mental Status Examination: 
Mr. Doe arrived on time for his scheduled appointment and was unaccompanied. He is an 
average height and weight male who appeared his stated age. He was dressed appropriately to 
context in slacks, shirt and jacket and wore glasses. His appearance was notable for missing 
teeth. His hygiene and grooming were adequate. His level of eye contact was variable but he 
was generally alert and oriented. He evinced an agitated and anxious mood and displayed a 
mildly labile affect. He did not report any symptoms of a clinical depression. 
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Mr. Doe evinced pressured speech, flight of ideas and marked loosening of associations. That is, 
he spoke very rapidly, was difficult to interrupt and he abruptly changed topics and at times 
was void of any meaningful connections between his ideas. He did not report any active 
hallucinations but he was quite delusional. He has longstanding grandiose delusions (per 
records) about his ability to translate the Bible and his belief that he is the son of God. He also 
manifests significant persecutory delusions regarding others who are trying to interfere with his 
work, including the alleged victim. He did not voice any current homicidal or suicidal ideations. 
He did not report any sleep or appetite disturbances. His levels of insight, judgment and 
impulse control were limited. 
 
Clinical Inquiry: 
²ƘŜƴ ŀǎƪŜŘ ŀōƻǳǘ Ƙƛǎ ŎƘŀǊƎŜΣ ƘŜ ǎǘŀǘŜŘ άƘŜ ŎƭŀƛƳŜŘ L ŎŀƭƭŜŘ ƘƛƳ ŀƴŘ ǘƘǊŜŀǘŜƴŜŘ ǘƻ ƪƛƭƭ ƘƛƳ ƻƴ 
the phƻƴŜέΦ IŜ ǳƴŘŜǊǎǘŀƴŘǎ ǘƘŜ ŎƘŀǊƎŜ ǘƻ ōŜ ŀ άƳƛǎŘŜƳŜŀƴƻǊέ ŀƴŘ ǿŀǎ ŀǿŀǊŜ ƻŦ Ƙƛǎ ƴŜȄǘ ŎƻǳǊǘ 
ŘŀǘŜΦ IŜ ƛƴŘƛŎŀǘŜŘ ǘƘŀǘ ƘŜ Ƙŀǎ ŀ tǳōƭƛŎ 5ŜŦŜƴŘŜǊ ǿƘƻǎŜ ǊƻƭŜ ƛǎ άǎǳǇǇƻǎŜŘ ǘƻ ǊŜǇǊŜǎŜƴǘ ƳŜΧL 
Ƨǳǎǘ ƳŜǘ ƘŜǊ ŀƴŘ ǘƘŀǘ WǳŘƎŜ ǎŀƛŘ όLΩƳύ ƎƻƴŜ ōŜ ŜǾŀƭǳŀǘŜŘέΦ IŜ ŘŜǎŎǊƛōŜŘ ǘƘŜ !{! ŀǎ άǘƘŜ 
ǇǊƻǎŜŎǳǘƻǊέ ŀƴŘ ƛƴŘƛŎŀǘŜŘ ǘƘŀǘ ǘƘŜ WǳŘƎŜ άƘŜŀǊǎ ǘƘŜ ŎŀǎŜ ŀƴŘ Ǝƻ ŦǊƻƳ ǘƘŜǊŜΦέ ²ƘŜƴ ŀǎƪŜŘ ǿƘŀǘ 
ƪƛƴŘ ƻŦ ŘŜŎƛǎƛƻƴ Ŏŀƴ ǘƘŜ WǳŘƎŜ ƳŀƪŜ ƘŜ ǎǘŀǘŜŘ άƛǘΩǎ ŀ ǊŀŎƛǎǘ ŎŀǎŜέΦ ²ƛǘƘ ǎƻƳŜ ŜŘǳŎŀǘƛƻƴ ƘŜ ǿŀǎ 
able to understand that the Judge would decide on sentencing if he was found guilty. 
 
IŜ ǿŀǎ ŀōƭŜ ǘƻ ŘƛǎǘƛƴƎǳƛǎƘ ǘƘŜ ǘǊƛŀƭ ƻǇǘƛƻƴǎ ŀŘŜǉǳŀǘŜƭȅΣ ƛƴŘƛŎŀǘƛƴƎ ƛƴ ŀ .ŜƴŎƘ ¢Ǌƛŀƭ άǘƘŜ WǳŘƎŜ 
ŘŜŎƛŘŜǎέ ŀƴŘ ƛƴ ŀ WǳǊȅ ¢Ǌƛŀƭ άΧǘƘŜ ǇŜƻǇƭŜ ƻƴ ǘƘŜ ƻǘƘŜǊ ǎƛŘŜ ƻŦ ǘƘŜ ōŜƴŎƘ ǾƻǘŜ ȅƻǳ Ǝǳƛƭǘȅ ƻǊ ƴƻǘ 
ƎǳƛƭǘȅέΦ IŜ ƛƴŘƛŎŀǘŜŘ ǘƘŀǘ ŀ ǿƛǘƴŜǎǎ ƛǎ άǎƻƳŜōƻŘȅ ǿƘƻ ŎƻƳŜ ƛƴ ŀƴŘ ǘŜǎǘƛŦȅ ŦƻǊ ȅƻǳΧŀƎŀƛƴǎǘ ȅƻǳέ 
ŀƴŘ ŜǾƛŘŜƴŎŜ ƛǎ άƭƛƪŜ ǿƘŀǘ ȅƻǳ ǎŀƛŘ ƻƴ ǘƘŜ ǇƘƻƴŜΧƛŦ ƘŜ Ǝƻǘ ǘƘŜ ǇƘƻƴŜ ŎƻƴǾŜǊǎŀǘƛƻƴ ƻŦ ǘƘŀǘέΦ IŜ 
ŎƻǳƭŘ ŘƛǎǘƛƴƎǳƛǎƘ ǘƘŜ ǇƭŜŀ ƻǇǘƛƻƴǎ ƛƴŎƭǳŘƛƴƎ ŀ ǇƭŜŀ ōŀǊƎŀƛƴ ǿƘƛŎƘ ƘŜ ŜȄǇƭŀƛƴŜŘ ƛǎ ǘƻ άǿŀƛǘ ǘƻ ƎŜǘ 
a deaƭ ŦƻǊ ŀ ƭŜǎǎŜǊ ǎŜƴǘŜƴŎŜέΦ IŜ ǿŀǎ ŀǿŀǊŜ ǘƘŀǘ ŀ ǇƭŜŀ ōŀǊƎŀƛƴ ǊŜǉǳƛǊŜǎ ŀ ǇƭŜŀ ƻŦ Ǝǳƛƭǘȅ ŀƴŘ ŀ 
ǿŀƛǾŜǊ ƻŦ ƻƴŜΩǎ ǊƛƎƘǘ ǘƻ ǘǊƛŀƭΦ aǊΦ 5ƻŜ ǎŜŜƳŜŘ ǘƻ ǳƴŘŜǊǎǘŀƴŘ ǘƘŀǘ Ƨŀƛƭ ǘƛƳŜ ŎƻǳƭŘ ōŜ ŀ ǇƻǘŜƴǘƛŀƭ 
penalty if he is found guilty. 
 
Issues Related to Sanity: 
When asked very closed ended questions about court procedure and restricted to providing 
responses to those inquiries, Mr. Doe was able to comply. However, when asked open-ended 
questions and to explain his arrest and understanding of the offense, he became increasingly 
tangential and disorganized.  
 
He indicated in part that in 1995 he worked for the National Wrecking Company and he filed a 
10 million dollar lawsuit and lost. In a very confusing report, he claimed that he took a 
translation of the Bible to the alleged victim, gave it to him and asked for a copy of the previous 
ƭŀǿ ǎǳƛǘ ƘŜ ŦƛƭŜŘΦ IŜ ǊŜǇƻǊǘŜŘƭȅ ŎŀƭƭŜŘ ǘƘŜ ŀƭƭŜƎŜŘ ǾƛŎǘƛƳΩǎ ƭŀǿ ŦƛǊƳ ŀǘ ǘƘŀǘ ǘƛƳŜ όƛƴ мффрύ ŀƴŘ 
άǘƘǊŜŀǘŜƴŜŘ ƘƛƳέΦ aǊΦ 5ƻŜ ǊŜǇƻǊǘŜŘƭȅ ǊŜ-filed the lawsuit on his own for 10 million dollars. At 
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one point he indicated that the case ƛǎ ǎǘƛƭƭ ǇŜƴŘƛƴƎ ŀƴŘ ǘƘŜƴ ǎǘŀǘŜŘ ǘƘŀǘ ƘŜ άŘƛǎƳƛǎǎŜŘ ƛǘέΦ IŜ 
ŘŜƴƛŜǎ ǘƘŀǘ ƘŜ ŎŀƭƭŜŘ ǘƘŜ ŀƭƭŜƎŜŘ ǾƛŎǘƛƳ ŀƴŘ ǘƘǊŜŀǘŜƴŜŘ ƘƛƳ ōǳǘ ŀŎƪƴƻǿƭŜŘƎŜŘ ǘƘŀǘ ƘŜ άŎŀƭƭŜŘ 
ǘƘŜ ƻŦŦƛŎŜ ƳǳƭǘƛǇƭŜ ǘƛƳŜǎ ǘǊȅƛƴƎ ǘƻ ǘǊŀŎƪ Řƻǿƴ ǇǊƻƻŦ ǘƘŀǘ LΩƳ ǘƘŜ ƻƴŜ ǘǊŀƴǎƭŀǘƛƴƎ ǘƘƛǎ ǎǘǳŦŦέ 
(referriƴƎ ǘƻ ǘƘŜ .ƛōƭŜύΦ IŜ ƛƴŘƛŎŀǘŜŘ ǘƘŀǘ ƘŜ ǘƘƛƴƪǎ ǘƘŜ ŀƭƭŜƎŜŘ ǾƛŎǘƛƳ ƛǎ άƘƻƭŘƛƴƎ ƛǘ ŀƎŀƛƴǎǘ ƳŜέΦ 
aǊΦ 5ƻŜ ǘƘŜƴ ǿŜƴǘ ƻƴ ǘƻ ŘƛǎŎǳǎǎ ǾŜǊȅ ŘŜƭǳǎƛƻƴŀƭ ǘƻǇƛŎǎ ŀōƻǳǘ άDŜǊƳŀƴ WŜǿǎΧǘƘŜȅ ŦƛǊŜŘ ƳŜ ƛƴ 
!ǳƎǳǎǘ ƻŦ мффр ƛƴ ǘƘŜ Ƙƻƭȅ ƭŀƴŘΧǘƘŜǊŜ ƘŀŘ ōŜŜƴ ƴƻ Ǌŀƛƴ ŦƻǊ мр ȅŜŀǊǎέΦ IŜ also became 
increasingly disorganized and was insistent on showing this writer how his name is related to 
ǘƘŜ .ƛōƭŜ ŀƴŘ Ƙƻǿ άŜǾŜǊȅǘƘƛƴƎ ŎƻƳƛƴƎ ƻǳǘ ƻŦ Ƴȅ ƳƻǳǘƘ Ƙŀǎ ǘƻ ƭƛƴŜ ǳǇ ǿƛǘƘ ǘƘŜ .ƛōƭŜέΦ  
 
Background History: 
Mr. Doe was an unreliable historian and also guarded about some of his personal history. The 
following was gathered in part from available DHS records He is a single male with 2 adult 
children with whom he is not in contact. He lives with his mother in Aurora, Illinois. He has 
worked in construction in the past but currently receives SSI income and is his own payee.  
 
Legal History: 
He denied any prior arrests or convictions but records indicate that he was charged with 
aggravated battery and domestic battery in Kane County in 2006, the outcome of which is 
unknown. It is noted however that he was adjudicated Unfit to Stand Trial at the time and 
remanded to Chester Mental Health Center. 
 
Medical History: 
He denied any significant medical issues and available records did not indicate any. 
 
Substance Use History: 
He denied any recent history of illicit drug or alcohol use although he reportedly consumed 
alcohol in the past. Records suggest that he has been treated for a drug-induced disorder in the 
past, allegedly being cocaine. 
 
Mental Health History: 
According to records, he was hospitalized at Madden MHC in 1990 and lastly in 2002 with a 
diagnosis of Drug Induced Mood Disorder. He was adjudicated UST in 2006 and received 
treatment at Chester MHC and diagnosed with Schizophrenia, Chronic, Paranoid type. He was 
taken to Provena Mercy Hospital by Aurora Police Department in February 2011 for making 
ǘƘǊŜŀǘŜƴƛƴƎ ǇƘƻƴŜ Ŏŀƭƭǎ ǘƻ ŀ ƭŀǿȅŜǊΩǎ ƻŦŦƛŎŜ ŀƴŘ ƭŀǘŜǊ ǘǊŀƴǎŦŜǊǊŜŘ ǘƻ 9ƭƎƛƴ aŜƴǘŀƭ IŜŀƭǘƘ /ŜƴǘŜǊΦ 
He presented there with agitation and psychosis, including grandiose, religious and persecutory 
delusions. At each admission, he was prescribed a number of psychotropic medications. He had 
marginal compliance and was noted to have little insight into his mental illness. He was also 
unlikely to participate in follow-up treatment in the community. 
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Mr. Doe denied to this writer that he had any mental health problems or symptoms. He 
ƛƴŘƛŎŀǘŜŘ ǘƘŀǘ ǘƘŜ ǇǊŜǾƛƻǳǎ ƘƻǎǇƛǘŀƭƛȊŀǘƛƻƴǎ ǿŜǊŜ ǇŀǊǘ ƻŦ ŀ ŎƻƴǎǇƛǊŀŎȅΤ άŜǾŜǊȅōƻŘȅ Ǝƻǘ ǘƻƎŜǘƘŜǊ 
ƛƴ ²ŀǎƘƛƴƎǘƻƴΣ 5/ΧǘƘŜȅ ŦƭŜǿ ƻǳǘ ǘƻ {ǇǊƛƴƎŦƛŜƭŘ ŀƴŘ ǎŀƛŘ ΨǎŜǘ ƘƛƳ ǳǇΩΧέ  
 
He is not currently taking any psychotropic medication. 
 
Diagnostic Impressions: 
Axis I: Schizophrenia, Paranoid type 
 R/O Cocaine Abuse vs. Dependence 
Axis II:  Deferred 
 
Forensic Formulation: 
Mr. Doe is UNFIT TO STAND TRIAL. While he has a factual understanding of the roles of court 
personnel and basic courtroom procedure, he suffers from an acute psychotic disorder which 
impairs his rational understanding of the nature and purpose of the proceedings against him 
and his ability to assist counsel in his defense. It is further my opinion that there is a reasonable 
likelihood that he could be restored to fitness within the statutory time frame. The least 
restrictive and most therapeutic setting would be a secure inpatient facility where he could 
receive clinical intervention. 
 
It is my opinion that Mr. Doe was LEGALLY INSANE. He has a longstanding history of psychosis, 
including grandiose, religious and persecutory delusions, of which he was suffering at the time 
of the alleged offense. As such, he would not have appreciated the wrongfulness of the alleged 
conduct.  
 
Thank you for the opportunity to evaluate this defendant. If I can be of further service to the 
court, please contact me at Forensic Clinical Services. 
 
 
Respectfully submitted, 
 
______________________ 
Licensed Clinical Psychologist 
Forensic Clinical Services 
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Illinois Department of Human Services 
Mental Health Center - Forensic Treatment Program 
30-Day Treatment Report to the Court (Template) 

 
 
Date of Evaluation: 
I.  Identifying Information 

tŀǘƛŜƴǘΩǎ bŀƳŜΥ       Admission Date: 
Date of Birth: Unit:       Forensic Treatment Program 
Court Order Date:       DHS-MH ID#: 
Docket #        Charges: 
 

II.  This facility has/does not have the capacity to provide appropriate treatment for the patient. 
 
III.  There is/is not a substantial probability that the patient will attain Fitness for Trial within one 

year from the date of Unfitness finding. 
 
IV.  Treatment Plan 
 

1. Diagnoses - (including DSM-IV codes numbers): 
 
2. Treatment goals with respect to rendering the patient Fit for Trial, including treatment 

modalities and estimated timetable for attainment of goals: 
 
a. Problem Impeding Fitness: 

 
b. Treatment modality provided by: 
 
c. Goal to be reached: 
 
d. Estimated timetable: 

 
 
      
Psychiatrist 
 
 
 
      
Social Worker 
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Illinois Department of Human Services 
Mental Health Center - Forensic Treatment Program 
30-Day Treatment Report to the Court [EXAMPLE] 

 
Date of Evaluation: 
 
I. Identifying Information 
tŀǘƛŜƴǘΩǎ bŀƳŜΥ       Admission Date: 
Gender: Male        Unit: Forensic Treatment Program 
Date of Birth:        DHS-MH ID#: 
Court Order Date:       Charges: Residential Burglary/ 
Docket #        Violation of Probation (Domestic Battery) 
 
Additional Information: Mr. Doe denies any previous inpatient or outpatient psychiatric treatment. He 
has a prior arrest for Domestic Battery and numerous curfew violations. 
 
II. This facility has the capacity to provide appropriate treatment for the patient. 
 
III. There is a substantial probability that the patient will attain Fitness for Trial within one year from the 

date of Unfitness finding. 
 
IV. Treatment Plan 
1. Diagnosis - (DSM-IV Codes and Narrative): 

Axis I:  296.90 Mood disorder NOS, with psychotic features 
305.00 Alcohol abuse 

Axis II: Deferred 
2. Treatment goals with respect to rendering the patient Fit for Trial, including treatment
 modalities and estimated timetable for attainment of goals: 
 
a.  Problem Impeding Fitness: Psychosis characterized by illogical and grandiose thinking. 

 
Treatment modality:  Pharmacotherapy provided by , M.D., psychiatrist. 

Individual counseling provided by LCSW, social worker. 
 

Goal to be reached:  Reduction or elimination of psychotic symptoms. 
Estimated timetable:  Two months 

 
b. Problem Impeding Fitness: Unfit to Stand Trial 
 
The patient lacks sufficient knowledge and understanding of the charges against him, the nature of 
courtroom proceedings, and the roles of various courtroom personnel. He is also currently unable to 
adequately assist counsel in his defense. 
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Treatment modality: Individual Fitness counseling, Fitness Restoration Group, and 
pharmacotherapy. 

Goal to be reached:  The patient will be found Fit to Stand Trial. 
Estimated timetable:  Three months. 
______________________________________ 
Social Worker II 
_______________________________________ 
Psychiatrist 
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ILLINOIS DEPARTMENT OF HUMAN SERVICES 
Choose an item. MENTAL HEALTH CENTER 

UNIT/PROGRAM 
REPORT TYPE. 

 

Date of Evaluation: Click here to enter a date.    
 
I. IDENTIFYING INFORMATION 
Patient Name:  Name            Legal Status:  UST/NGRI  Docket#: # 
DMHDD ID#:   ID#   Unit: Unit        Date of Birth: DOB               Sex:  M/F  
Admit Date:   Admit  
    
II.CONFIDENTIALITY  
Mr/MsPatient Name was informed of the purpose and the non-confidential nature of this evaluation in that the findings would 
ōŜ ǊŜǇƻǊǘŜŘ ǘƻ ǘƘŜ ƧǳŘƎŜΣ ǘƘŜ ǎǘŀǘŜΩǎ ŀǘǘƻǊƴŜȅ ŀƴŘ ǘƘŜ ŘŜŦŜƴǎŜ ŀǘǘƻǊƴŜȅΦ He/She acknowledged his/her understanding of limited 
confidentiality and agreed to proceed with an interview.  
 
III. RESPONSE TO TREATMENT AND CLINICAL FINDINGS 
 
Hospital Course: 
Condition on Admission: Brief statement on condition at the time of admission (remain the same across reports) 
Intervention:  Medications: (name, dosage & ǇǳǊǇƻǎŜ ŀƴŘ ǘƘŜ ŜŦŦŜŎǘ ƻŦ ǘƘŜ ƳŜŘƛŎŀǘƛƻƴ ƻƴ ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ŀǇǇŜŀǊŀƴŎŜΣ 

actions, and demeanor) 
Treatment: (fitness classes, groups, etc) related to Fitness Restoration treatment 

Response to Interventions: Medication (current meds, dosage, purpose, any adjustments) & Compliance with Treatment 
(attendance/participation)  * INCLUDE WHETHER SYMPTOMS RE RESOLVED*   

Unusual Occurrences: pos & neg; compliance, seclusion/restraint, elopement, etc. 
  
Mental Status: 
Present Condition:  Click here to enter text. 
Mental Status Exam: Click here to enter text. 
 
IV. DIAGNOSIS: 
 AXIS I: Click here to enter text. 
 AXIS II: Click here to enter text. 
 AXIS III: Click here to enter text. 
 
V. THE ISSUE OF FITNESS  
Reason for a Finding of UST: όCǊƻƳ ǘƘŜ 9ȄŀƳƛƴŜǊΩǎ wŜǇƻǊǘύ ς (should remain the same across reporting) 
Fitness Examination: (Using direct quotes if appropriate) 
Assessment ς R/O malingering where appropriate and if applicable 
 
VI. STATUTE & OPINION 
(725 ILCS 5/104-10)  A defendant is unfit if, because of his mental or physical condition, he is unable to understand the nature 
and purpose of the proceedings against him or to assist in his defense.  
 
Statement of Opinion:  
This should include the ability/capacity of the patient with respect to the statutory language above and/or the impairment in 
the patient that prevents the ability/capacity in the statute.  
 
VII. RESPONSIBLE STAFF 
Psychiatrist/Treatment Coordinator & Social Worker/Psychologist  
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ILLINOIS DEPARTMENT OF HUMAN SERVICES 
ALTON MENTAL HEALTH CENTER 

 
90-DAY PROGRESS REPORT  (UNFIT) 

 
Date of Evaluation: 12/4/2013    
 
I. IDENTIFYING INFORMATION 
Patient Name:  Name            Legal Status: UST  Docket#: # 
DMHDD ID#:   ID#   Unit: Unit        Date of Birth: DOB               Sex:  Male  
Admit Date:   Admit  
    
II.CONFIDENTIALITY  
Mr. Doe was informed of the purpose and the non-confidential nature of this evaluation in that the 
ŦƛƴŘƛƴƎǎ ǿƻǳƭŘ ōŜ ǊŜǇƻǊǘŜŘ ǘƻ ǘƘŜ ƧǳŘƎŜΣ ǘƘŜ ǎǘŀǘŜΩǎ ŀǘǘƻǊƴŜȅ ŀƴŘ ǘƘŜ ŘŜŦŜƴǎŜ ŀǘǘƻǊƴŜȅΦ He 
acknowledged his understanding of limited confidentiality and agreed to proceed with an interview.  
 
III. RESPONSE TO TREATMENT AND CLINICAL FINDINGS 
 
Hospital Course: 
Condition on Admission: Mr. Doe is a 34 year old single white man who was admitted to Alton Mental 
Health Center (date) from Madison County as Unfit to Stand Trial on charges of Violation of an Order of 
Protection. Upon admission, Mr. Doe was alert and oriented to person, place and time. He 
demonstrated no abnormal movements. His mood was calm, not depressed. His affect was appropriate. 
His speech was coherent with looseness of association, clang associations, tangential and circumstantial 
speech, and flight of ideas. The speech content had a paranoid quality. He denied auditory or visual 
hallucinations. He denied homicidal, suicidal, self or other assaultive thoughts, feelings or behavior. 
Short-term memory was deficient and concentration was significantly impaired. 
Intervention:  Medications: Olanzapine, an anti-psychotic, 10 mg by mouth twice daily to reduce 

psychotic symptoms, to induce and maintain remission of the symptoms of mental 
illness leading to restoration of coherent thinking and predictable conduct.  
Treatment: He has been attending individual fitness sessions with his therapist and will 
be integrated into weekly groups as he becomes more psychiatrically stable. 

Response to Interventions: Olanzapine, an anti-psychotic, 10 mg by mouth twice daily.  He is still 
experiencing disorganized thinking and medication will be adjusted as 
necessary. His symptoms have not yet fully resolved.  

Unusual Occurrences: There have been no restraints, seclusions or elopement attempts.  He denies 
suicidal or homicidal ideation.   

  
Mental Status: 
Present Condition:  Currently, Mr.____ is alert and oriented to person, place, time and situation. He has 
good eye contact. He presents no abnormal movements or mannerisms. His speech is normal in rate, 
rhythm and volume. He still demonstrates looseness of association and tangential speech patterns. He is 
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ŎƻƻǇŜǊŀǘƛǾŜ ǿƛǘƘ ŀ άōǊƛƎƘǘέ ƳƻƻŘΦ IŜ ŘŜƴƛŜǎ ŀǳŘƛǘƻǊȅ ƻǊ Ǿƛǎǳŀƭ ƘŀƭƭǳŎƛƴŀǘƛƻƴǎΦ IŜ ŘŜƴƛŜǎ ƘƻƳƛŎƛŘŀƭΣ 
suicidal, self or other assaultive thoughts, feelings or behavior. Memory is grossly intact. Concentration 
is mildly impaired. 
 
Mental Status Exam: 24 out of 30. He still evidences some mild cognitive impairment. 
 
IV. DIAGNOSIS: 

AXIS I: 295.30 Schizophrenia, Paranoid Type 
305.00 Alcohol Abuse by history 

AXIS II: Deferred 
  AXIS III: None 
 
V. THE ISSUE OF FITNESS  
Reason for a Finding of UST:  IŜ ǿŀǎ ŦƻǳƴŘ ǳƴŦƛǘ ŘǳŜ ǘƻ ǘƘŜ ǎŜǾŜǊƛǘȅ ƻŦ Ƙƛǎ ǇǎȅŎƘƻǎƛǎΦ tŜǊ ǘƘŜ ŜȄŀƳƛƴŜǊΩǎ 
ǊŜǇƻǊǘΣ άƘƛǎ ǇŀǊŀƴƻƛŘΣ ŎƻƴŦǳǎŜŘ ŀƴŘ ŘƛǎƻǊƎŀƴƛȊŜŘ ǘƘƛƴƪƛƴƎ ƛƳǇŀƛǊǎ Ƙƛǎ ŀōƛƭƛǘȅ ǘƻ ǳƴŘŜǊǎǘŀƴŘ ǘƘŜ ǇŜƴŘƛƴƎ 
ŎƘŀǊƎŜ ƻǊ ŀǎǎƛǎǘ ŎƻǳƴǎŜƭ ƛƴ Ƙƛǎ ŘŜŦŜƴǎŜέ 
 
Fitness Examination: Mr. Doe was able to describe his charge and provide a basic understanding of 
courtroom procedure. However, he continues to evidence disorganized thinking and had difficulty 
expressing himself in a rational manner when discussing the possible outcomes of his case. 
 
VI. STATUTE & OPINION 
(725 ILCS 5/104-10)  A defendant is unfit if, because of his mental or physical condition, he is unable to 
understand the nature and purpose of the proceedings against him or to assist in his defense.  
 
Statement of Opinion:  
Mr. Doe has an understanding of the court terminology, court process and his charges but lacks an 
awareness of the possible outcomes of trial and an ability to assist in his own defense due to looseness 
of association and tangential speech. The patient continues to be involved in programming aimed at 
attaining fitness within the one year requirement. We consider this patient psychologically UNFIT TO 
STAND TRIAL  
 
 
VII. RESPONSIBLE STAFF 
 
 
      
Psychiatrist/ Treatment Coordinator 
 
 
      
Social Worker/Psychologist  
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ILLINOIS DEPARTMENT OF HUMAN SERVICES 
ELGIN MENTAL HEALTH CENTER 

XXX Unit/ FTP PROGRAM 
90-DAY PROGRESS REPORT (FIT) 

 
Date of Evaluation: March 11, 2014 
 
I. IDENTIFYING INFORMATION 
Patient Name: XXXXXXXX            Legal Status: Unfit to Stand Trial  
Docket#:         DMHDD ID#:    
Unit: XXX        Date of Birth:  XX/XX/XXXX          
Sex: Male  
Admit Date:  XX/XX/XXXX       Charge: Residential burglary 
    
II.CONFIDENTIALITY  
Mr. XXX was informed of the purpose and the non-confidential nature of this evaluation in that the findings would 
ōŜ ǊŜǇƻǊǘŜŘ ǘƻ ǘƘŜ ƧǳŘƎŜΣ ǘƘŜ ǎǘŀǘŜΩǎ ŀǘǘƻǊƴŜȅ ŀƴŘ ǘƘŜ ŘŜŦŜƴǎŜ ŀǘǘƻǊƴŜȅΦ He acknowledged his understanding of 
limited confidentiality and agreed to proceed with an interview.  
 
III. RESPONSE TO TREATMENT AND CLINICAL FINDINGS 
Hospital Course: 
Condition on Admission:  
At the time of admission from XXX County jail, Mr. XXX presented as a 21 year old single Mexican-American male 
who is bilingual but whose primary language is Spanish.  He was oriented to person and place but unsure of time 
and situation.  His speech was coherent with appropriate rate and volume but he exhibited alterations in mood 
and affect by inappropriately smiling during the admission process. 
 
Intervention:   
Medications: Olanzapine 20 mg. and 5 mg. at 20:00 for treatment of psychosis.  Mr. XXX is cooperative with 
prescribed medication and has stated that it helps him. Use of medication has resulted in marked decrease in 
psychotic symptoms such as thought blocking, confusion and illogical thoughts.  There has been a reduction in 
auditory hallucinations and no incidence of suicidal or homicidal ideation.  Hygiene is adequate and Mr. XXX is able 
to socialize with other Spanish speaking peers. 
 
Treatment: Mr. XXX engages in individual Fitness counseling with his bilingual therapist 4 times per week.  He also 
attends Fitness Restoration groups in English 7 times per week as well as Relapse Prevention and Chemical 
Dependence groups on the unit.  He does not choose to attend Leisure activity groups. 
 
Response to Interventions:  
Olanzapine 20 mg. and 5 mg. at 20:00 for the treatment of psychosis.  Mr. XXX is compliant with medication and 
stated that he plans to continue taking medication as prescribed. 
 
Unusual Occurrences:  
aǊΦ ··· Ƙŀǎ ōŜƴŜŦƛǘŜŘ ŦǊƻƳ ƻǳǘ ƳǳƭǘƛŘƛǎŎƛǇƭƛƴŀǊȅ ǘŜŀƳΩǎ ŜŦŦƻǊǘ ǘƻ ŜƴƎŀƎŜ ƘƛƳ ŀƴŘ ƘŜ Ƙŀǎ ǊŜǎǇƻƴŘŜŘ ǘƻ ŜŘǳŎŀǘƛƻƴ 
and counseling to attain fitness.  He is currently psychiatrically stable, and is expected to remain stable with 
medication. There have been no restraints, seclusions or elopement attempts.  He denies suicidal or homicidal 
ideation.   
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Mental Status: 
Present Condition:  Hygiene and grooming are fair.  Mood appears stable and he is interacting socially with peers. 
He is oriented in all spheres, speech is logical and goal directed.  He is appropriate and cooperative. 
Mental Status Exam: 27 of 30. He demonstrates relatively intact mental status. 
 
IV. DIAGNOSIS: 

AXIS I:  295.20 Schizoaffective Disorder, Bipolar Type 
304.80 Polysubstance Dependence (in a controlled environment) 

AXIS II:  301.7  Antisocial Personality Disorder 
AXIS III: No current Medical problems 

 
V. THE ISSUE OF FITNESS  
Reason for a Finding of USTΥ CǊƻƳ ǘƘŜ 9ȄŀƳƛƴŜǊΩǎ wŜǇƻǊǘΣ ŀǘ ǘƘŜ ǘƛƳŜ ƻŦ ƛƴƛǘƛŀƭ ŜȄŀƳƛƴŀǘƛƻƴ ƛƴ ǘƘŜ ƧŀƛƭΥ άaǊΦ ··· ǿŀǎ 
unable to describe anything that transpired during his most recent court trial.  He has a long history of severe 
ƳŜƴǘŀƭ ƛƭƭƴŜǎǎ ŀƴŘ ƛǎ ŎǳǊǊŜƴǘƭȅ ǇǊŜǎŜƴǘƛƴƎ ƛƴ ŀƴ ŀŎǳǘŜƭȅ ǇǎȅŎƘƻǘƛŎ ǎǘŀǘŜΦέ  άIŜ ǎǳŦŦŜǊǎ ŦǊƻƳ ŀ ǇǎȅŎƘƻǘƛŎ ŘƛǎƻǊŘŜǊ ŀƴŘ 
his symptoms impede his ability to understand the nature and purpose of the proceedings against him as well as 
Ƙƛǎ ŀōƛƭƛǘȅ ǘƻ ŀǎǎƛǎǘ ƛƴ Ƙƛǎ ŘŜŦŜƴǎŜΦέ 
 
Fitness Examination (xx/xx/xxxx): Mr. XXX was interviewed by his bilingual therapist.  He demonstrated adequate 
knowledge of roles of the various court officials, possible outcomes of a trial, the concept of plea bargain and the 
differences between a bench trial and a jury trial.  He understands the court process and understands that the 
court is and adversary entity.  He knows that if he is found guilty of his charges he could go to prison and expressed 
appropriate concern for this outcome.  He has expressed his desire to cooperate with his attorney in his defense.  
He continues to struggle with names of specific verdicts.  He has requested that future court interviews or 
evaluations be conducted with bilingual services as he is able to understand some concepts better in Spanish. 
 
Assessments: Fitness test, BPRS scores, Malingering assessment: None 
 
VI. STATUTE & OPINION 
According to statute (725 ILCS 5/104-10) A defendant is unfit if, because of his mental or physical condition, he is 
unable to understand the nature and purpose of the proceedings against him or to assist in his defense.  
 
Statement of Opinion:  
It is the opinion of this treatment team that Mr. XXX has responded to medication and fitness restoration training, 
is psychiatrically stable on medication, and is now able to understand the nature and purpose of the charges 
against him.  He is able and willing to cooperate with his attorney and assist in his own defense.  He is FIT TO 
STAND TRIAL. 
 
VII. RESPONSIBLE STAFF 
      
Psychiatrist/Treatment Coordinator 
 
      
Social Worker/Psychologist  
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ILLINOIS DEPARTMENT OF HUMAN SERVICES 
McFARLAND MENTAL HEALTH CENTER 

Lincoln South 
 90-DAY PROGRESS REPORT  (Unlikely to Attain Fitness) 
 
Date of Evaluation:     
 
I. IDENTIFYING INFORMATION 
Patient Name:  Name            Legal Status:  UST  Docket#: # 
DMHDD ID#:   ID#   Unit: Unit        Date of Birth: DOB               Sex:  Male  
Admit Date:   Admit  
    
II.CONFIDENTIALITY  
Mr. Doe was informed of the purpose and the non-confidential nature of this evaluation in that the 
ŦƛƴŘƛƴƎǎ ǿƻǳƭŘ ōŜ ǊŜǇƻǊǘŜŘ ǘƻ ǘƘŜ ƧǳŘƎŜΣ ǘƘŜ ǎǘŀǘŜΩǎ ŀǘǘƻǊƴŜȅ ŀƴŘ ǘƘŜ ŘŜŦŜƴǎŜ ŀǘǘƻǊƴŜȅΦ He 
acknowledged his understanding of limited confidentiality and agreed to proceed with an interview.  
 
III. RESPONSE TO TREATMENT AND CLINICAL FINDINGS 
 
Hospital Course: 
Condition on Admission: Mr. Doe is a 46 year old single African- American man from Sangamon County, 
IL. He was admitted to McFarland Mental Health Center after adjudication as Unfit to Stand Trial (UST) 
on 11/25/2003.  On admission Mr. Doe was considered oriented to person, date and place. He was not 
considered oriented to situation. He appeared agitated and restless. The patient reported being 
depressed although his presentation was more indicative of an elevated mood. Affect was labile and 
inappropriate to situation. Thought processes and content were disorganized. Speech was rambling, 
tangential, and loosely connected. A flight of ideas was present in his communication. The patient was 
experiencing auditory hallucinations and delusional thoughts with paranoid ideas. Insight and judgment 
were considered poor. Memory for short and long term recall was poor. Staff was unable to estimate 
level of intellectual functioning due to the level of current patient disorganization. Suicidal or homicidal 
ideas, plan or intent were denied and did not appear in evidence. 
Intervention:  Medications: Olanzapine; an anti-psychotic, 10 mg: two times per day2. Divalproex; a 

mood stabilizer used to augment the anti- psychotic, 1000mg, two times per day. 
Treatment: The patient attends rehabilitative programming off unit with staff 
supervision.  He attends all recommended groups and activities. He is excluded from 
some groups because his rambling and tangential comments can be disruptive. He 
appears to have minimal to no insight regarding how his behavior is perceived by 
others. Mr. Doe has been cooperative with discharge planning efforts. 

Response to Interventions: Mr. Doe has been cooperative with recommended medication adjustments. 
His medication was changed several times due to his poor response. He has been on 
psychotropic medications such as Risperidone, Haloperidol 10 mg. a day, Haloperidol 
Decanoate 100 mg. injection once a month, Quetiapine 800 mg. a day, Ziprasidone 80 
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mg. a day and lately Olanzapine 20 mg. a day. He appears less agitated and restless 
overall. He takes extra medication periodically to control agitation.  

Unusual Occurrences: He becomes upset and frustrated when confronted with unit rules about 
minimum standards for behavior. Mr. Doe is restricted to the unit several times each 
month for minor rule infractions. His ability to comprehend and retain understanding of 
staff expectations appears impaired. 

  
Mental Status: 
Present Condition:  Mr. Doe is dressed in a blue sport shirt and black slacks. His shirt is tucked neatly in. 
His clothing appears in good repair. His hygiene and grooming appear fair. His speech volume is very low 
and difficult to hear. He is mumbling, apparently to himself. He may be responding to auditory 
hallucinations. His speech content is illogical, tangential and rambling. He is difficult to redirect back to 
the topic. He has several unrelated personal need requests he apparently wants to address with the 
interviewer.  
Mental Status Exam: Mr. Doe is oriented to person, place and time. He is partially oriented to situation. 
²ƘŜƴ ŀǎƪŜŘ ŀōƻǳǘ Ƙƛǎ ƳƻƻŘ ǘƘŜ ǇŀǘƛŜƴǘ ǊŜǇƭƛŜŘ ƘŜ ƛǎ άŘǊƻǿǎȅΣ ŜȄŎƛǘŜŘΣ ŀƴŘ ƘŀǇǇȅ ǘƘŀǘ DƻŘ ƛǎ ǿƛǘƘ ƳŜέΦ 
He denies auditory hallucinations or delusional ideas. He denies any paranoid ideas. His affect is 
restricted. Judgment and insight appear poor. Contact with reality is marginal. Memory appears 
unimpaired. Intellectual functioning is estimated to be in the low average range. Mr. Doe denies any 
suicidal or homicidal ideas, plans or intent, and has exhibited no behaviors toward such ends. 
 
IV. DIAGNOSIS: 
 AXIS I:   295.30 Schizophrenia, Paranoid Type  

305.00 Alcohol Abuse 
305.20 Cannabis Abuse 
304.60 Cocaine Abuse  

 AXIS II:  None 
 AXIS III: None 
 
V. THE ISSUE OF FITNESS  
Reason for a Finding of UST: The forensic evaluator found that Mr. Doe would have difficulty providing 
an adequate level of assistance to his lawyer in his own defense. The patient was considered to have an 
active psychosis which included paranoid delusions which could likely prevent him from being able to 
make informed court related decisions in his own self-interest. 
 
Fitness Examination: Mr. Doe states that he is charged with: one out for you to talk for you to the 
ƧǳŘƎŜΦέ Lǘ ƛǎ ŜǾƛŘŜƴǘ ƘŜ ŘƛŘ ƴƻǘ ǳƴŘŜǊǎǘŀƴŘ ǘƘŀǘ ǘƘƛǎ ŀǇǇƭƛŜŘ ǘƻ ǘƘŜ ǘƛƳŜ ƻŦ ŀǊǊŜǎǘ ƛƴŎƛŘŜƴǘ ǊŀǘƘŜǊ ǘƘŀƴ ƛƴ 
ŎƻǳǊǘΦ L ŀǎƪŜŘ ƘƛƳ ŀƭǎƻ ǿƘȅ ƘŜ ŘƛŘƴΩǘ Ŏŀƭƭ ǘƘŜ ǇƻƭƛŎŜ ǿƘŜƴ ƘŜ ŦŜƭǘ ǘƘǊŜŀǘŜƴŜŘ ŀƴŘ ƘŜ ǎŀƛŘΣ άL ŘƻƴΩǘ ƪƴƻǿ 
ǿƘȅΣ ŜǾŜƴ ǘƻ ǘƘƛǎ ŘŀȅΧŀǎǎŀǳƭǘƛƴƎ ŀƴ ƻŦŦƛŎŜǊ ŀƴŘ ǊŜǎƛǎǘƛƴƎ ŀǊǊŜǎǘέΦ IŜ ƪƴŜǿ ǘƘŜ ƴŀƳŜ ƻŦ Ƙƛǎ ǇǳōƭƛŎ 
defender and indicated he could reach his public defender by sending a letter to Sangamon County.  Mr. 
5ƻŜ ǊŜǇƻǊǘŜŘ ǘƘŜ ǊƻƭŜ ƻŦ ǘƘŜ ƧǳŘƎŜ ƛƴ ŎƻǳǊǘ ƛǎ ǘƻ άƪŜŜǇ ǘƘƛƴƎǎ ƻƴ ǘƘŜ ƭŜǾŜƭΣ ƘŜ ǎŜƴǘŜƴŎŜǎΣ ƘŜ ƭƛǎǘŜƴǎέΦ IŜ 
ǎŀƛŘ ǘƘŜ ǇǳōƭƛŎ ŘŜŦŜƴŘŜǊ άǘǊƛŜǎ ǘƻ ƘŜƭǇ ǇǊƻǾŜ ȅƻǳΩǊŜ ƴƻǘ ƎǳƛƭǘȅέΦ ¢ƘŜ ǇŀǘƛŜƴǘ ǎŀƛŘ ǘƘŜ ŀǎǎƛǎǘŀƴǘ ǎǘŀǘŜΩǎ 
ŀǘǘƻǊƴŜȅ άǘǊƛŜǎ ǘƻ Ǝƻ ŀƎŀƛƴǎǘ ȅƻǳΣ ǎŀȅ ȅƻǳ ŘƛŘ ƛǘΣ ǘƘŀǘ ȅƻǳ ŘƛŘ ǘƘŜ ŎǊƛƳŜέΦ aǊΦ 5ƻŜ ŀǇǇŜŀǊǎ ǘƻ ƘŀǾŜ ŀ 
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partial understanding of basic court roles at a level similar to previous reports. Mr. Doe reports that the 
ǘŜǊƳ άƎǳƛƭǘȅέ ƳŜŀƴǎ άȅƻǳ ŘƛŘ ƛǘέ ŀƴŘ άƴƻǘ Ǝǳƛƭǘȅέ ƳŜŀƴǎ άȅƻǳ ŘƛŘƴΩǘ Řƻ ǘƘŜ ŎƘŀǊƎŜέΦ IŜ said a witness is 
άŀ ǇŜǊǎƻƴ ǎŜŜƴ ȅƻǳ Řƻ ǎƻƳŜǘƘƛƴƎέΦ ¢ŜǎǘƛƳƻƴȅ ƛǎ άǘŀƭƪƛƴƎ ŀōƻǳǘ ǎƻƳŜǘƘƛƴƎΣ ōŜǘǿŜŜƴ ǘƘŜ ŀǘǘƻǊƴŜȅ ŀƴŘ 
ǘƘŜ ƧǳŘƎŜΣ ǘƘŜȅ Ŏŀƭƭ ƛƴ ǘƘŜ ƻǘƘŜǊ ŀǘǘƻǊƴŜȅέΦ /Ǌƻǎǎ-ŜȄŀƳƛƴŜ ƛǎ ǘƘŜ άǎǘŀǘŜΩǎ ŀǘǘƻǊƴŜȅ ŀƴŘ ǇǳōƭƛŎ ŘŜŦŜƴŘŜǊ 
talking, and the judge is there. ThŜ ǎǘŀǘŜΩǎ ŀǘǘƻǊƴŜȅ ƎŜǘǎ Ƙƛǎ ǉǳŜǎǘƛƻƴǎΣ ǘƘŜ ǇǳōƭƛŎ ŘŜŦŜƴŘŜǊ ƎŜǘǎ ǘƻ ŀǎƪ 
ǘƘŜ ƧǳŘƎŜΣ ŎǊƻǎǎ ŜȄŀƳƛƴŜǎέΦ ¢ƘŜ ǇŀǘƛŜƴǘ ŘŜŦƛƴŜŘ ŜǾƛŘŜƴŎŜ ŀǎ άƭƛƪŜ ŀ ǇƛŜŎŜ ƻŦ ǇŀǇŜǊ ƻǊ ŀ ǿŀǘŎƘέΦ ²ƘŜƴ 
ŀǎƪŜŘ ǿƘŀǘ ǘƘŜ ǇǳǊǇƻǎŜ ƻŦ ŜǾƛŘŜƴŎŜ ǿŀǎΣ aǊΦ 5ƻŜ ǎŀƛŘ ǘƻ άƭŜǘ ǘƘŜ ǇƻƭƛŎŜ ƪƴƻǿΣ ƛǘ ǿŀǎ ƭŜŦǘ ŀǘ ŀ ŎǊƛƳŜέΦ 
¢ƘŜ ǇŀǘƛŜƴǘ ǎŀƛŘ ŀ άōŜƴŎƘ ǘǊƛŀƭέ ƛǎ άŀ ǘǊƛŀƭ ƻŦ мн ǇŜŜǊǎΣ ǘƘŜ ƧǳŘƎŜ ŀǎƪǎ ǘƘŜ ŘŜŦŜƴŘŀƴǘ ǘƘƛƴƎǎέΦ ²ƘŜƴ ŀǎƪŜŘ 
ǿƘŀǘ ŀ άƧǳǊȅ ǘǊƛŀƭέ ƛǎΣ aǊΦ 5ƻŜ ǊŜǎǇƻƴŘŜŘΥ άƛǘΩǎ ǘƘŜ ǎŀƳŜΣ ƳƻǊŜ ŦǊŜŜŘƻƳ ƻŦ ƳƻǾŜƳŜƴǘ ŀǊƻǳƴŘ ǘƘŜ 
ŀŎǘƛǾƛǘƛŜǎΣ ƻŦŦ ƎǊƻǳƴŘǎέΦ ! ǾŜǊŘƛŎǘ ǿŀǎ ŘŜŦƛƴŜŘ ŀǎ άŀ ǎǘŀǘŜƳŜƴǘ ƳŀŘŜ ōȅ ǘƘŜ ƧǳǊȅέΦ IŜ ǎŀƛŘ ŀ άǇƭŜŀ 
ōŀǊƎŀƛƴέ ƛǎ ǿƘŜǊŜ άȅƻǳ ǇƭŜŀ Ǝǳƛƭǘȅ ǘƻ ŀ ƭŜǎǎŜǊ ŎƘŀǊƎŜέΦ ¢ƘŜ ǇŀǘƛŜƴǘ ǎŀƛŘ ǘƘƛǎ ŎƻǳƭŘ ǊŜǎǳƭǘ ƛƴ άƭŜǎǎ ǘƛƳŜέ ƻǊ 
άǘƘŜȅ ƳƛƎƘǘ ƭŜǘ ȅƻǳ ƎƻέΦ aǊΦ 5ƻŜ ŀǇǇŜŀǊŜŘ ǘƻ ƪƴƻǿ ǘƘŀǘ ŀ ŦŜƭƻƴȅ ƛǎ ƳƻǊŜ ǎŜǊƛƻǳǎ ǘƘŀn a misdemeanor. 
He appeared to understand that a sentence is given by the judge. Mr. Doe continues to have a limited 
understanding of court terms and basic court room procedures. Partially correct responses could not be 
elaborated upon in a coherent manner. Responses appeared superficial and vague. When asked follow 
ǳǇ ǉǳŜǎǘƛƻƴǎΣ ǘƘŜ ǇŀǘƛŜƴǘΩǎ ŀƴǎǿŜǊǎ ŀǇǇŜŀǊŜŘ ǘƻ ǇǊƻƎǊŜǎǎƛǾŜƭȅ ŘŜǘŜǊƛƻǊŀǘŜΦ Iƛǎ ƛƴǘŜǊǾƛŜǿ ŀƴǎǿŜǊǎ 
became rambling and tangential. 
 
VI. STATUTE & OPINION 
(725 ILCS 5/104-10)  A defendant is unfit if, because of his mental or physical condition, he is unable to 
understand the nature and purpose of the proceedings against him or to assist in his defense.  
 
Statement of Opinion:  
Mr. Doe currently does not appear able to provide meaningful assistance to legal counsel in his own 
defense. He appears to have an inadequate understanding of basic court room terms and procedures. 
The clinical team believes the patient has made an earnest effort to attain fitness but is unable to do so. 
Therefore, it is our opinion that Mr. Doe is Unlikely to Attain Fitness to Stand Trial within the mandated 
statutory time period with further treatment. 
  
No family member has indicated willingness to assist the patient if he were to be released from custody. 
Mr. Doe had a placement evaluation interview with, named facility on date. He is regarded as a good 
candidate for this program. Should Mr. Doe be released from custody, the facility could provide housing, 
psychiatric follow up and other rehabilitative services. The treatment team at McFarland feels that 
facility could likely provide an appropriate level of care for Mr. Doe when he does return to the 
community. 
 
 
VII. RESPONSIBLE STAFF 
      
Psychiatrist/ Treatment Coordinator 
 
      
Social Worker/Psychologist  
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ILLINOIS DEPARTMENT OF HUMAN SERVICES 
ELGIN MENTAL HEALTH CENTER 

FORENSIC TREATMENT PROGRAM 
750 South State Street 

Elgin, Illinois 60123 
847-742-1040 

FITNESS EVALUATION 
 
June 14, 2012 
 
Treatment Plan Report for Mr. Bob Doe (Docket # 00CR000) a Person found Unfit to Stand Trial 
under 725 ILCS 5/104-25(G)(2). 
 
I.      IDENTIFYING INFORMATION 
 
Patient Name: Bob Doe                                DHS ID#:123456 
Date of Birth: 05/06/1941                              Sex: Male 
Unit: N Unit                                                        Admission Date: 10/02/08 
Charge: Attempted Murder 
 
Mr. Bob Doe is a 70-year old African-American widowed man, admitted to Elgin Mental Health 
Center (EMHC) on 04/30/2002 as Unfit to Stand Trial (UST) on a charge of Attempted Murder. 
Mr. Doe stabbed and struck his victim with a brick on the back of his head. Mr. Doe has stated 
that he is innocent of the alleged charges and that he was acting in self defense. His current 
legal status is G-2. His maximum commitment date is 06/23/2037. Mr. Doe's father, Chester 
Doe, is his legal guardian. 
 
II.   RESPONSE TO TREATMENT AND PRESENT LEVEL OF FUNCTIONING 
Mr. Doe remains UNFIT to STAND TRIAL, and is subject to involuntary admission as he currently 
poses a threat to public safety; therefore, he is in need of mental health services on an 
inpatient basis.  
                                                             
Basis for finding: 
Mr. Doe lacks sustained improvement in his mental illness (psychotic, mood disorder 
symptoms), and has impaired understanding as to his mental illness, alcohol abuse and its 
relationship with the crime. Therefore, he is reasonably expected to inflict serious physical 
injury upon himself and others in near future if he were discharged and treated in less 
structured and/or less secure setting. 
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During this reporting period: 
 
aǊΦ 5ƻŜΩǎ ǇǊƻƎǊŜǎǎ ǿŀǎ ǊŜǾƛŜǿŜŘ ŦƻǊ ǘƘƛǎ ǊŜǇƻǊǘƛƴƎ ǇŜǊƛƻŘΦ  Mr. Doe participates in 
recommended treatment including groups and medication.  There have not been any 
behavioral incidents.  He has denied having hallucinations and delusions, and has reported that 
his sleep and appetite are good.  
 
Mr. Doe attended the recommended treatment groups of the consumer morning meeting, 
afternoon wrap up meeting, the daily walking group, Coping Skills, Relapse Prevention, 
Chemical Dependency Group and Basic Recovery.   As Mr. Doe frequently forgets his schedule, 
his attendance is best when he is prompted to attend.   
 
Mr. Doe demonstrates a lack of understanding as to his charges and the court process.  He 
depends heavily on a very strict routine so that he remembers to complete his activities of daily 
living, and requires prompting to complete non-routine tasks due to his dementia and cognitive 
impairment.  He becomes fearful and anxious when presented with any real or anticipated 
change in his routine.  
 
III. CURRENT DIAGNOSES 
 
Axis Ia: (295.90) Schizophrenia, Undifferentiated type, episodic with interepisode residual 
symptoms.  
Axis Ib: (311.0) Post-psychotic Depressive disorder of Schizophrenia. (Depressive disorder, Not 

  Otherwise Specified), in remission. 
Axis Ic: (294.10) Dementia, Secondary to Head Trauma with behavioral disturbances. 
Axis Id: (305.00) Alcohol Abuse, in remission, in a controlled environment. 
Axis II:  No Diagnosis. 
Axis III: History of Remitted Tardive Dyskinesia and Extrapyramidal Syndrome. 
               Hyperlipidemia, Hypertriglyceridemia 
               Past history of head injury 
Axis IV: Chronic mental illness, involuntary hospitalization. 
Axis V:  GAF: 45. 

 
Current Psychotropic Medications: 

 
                            Clozapine: 25mg q am and 75mg q pm for psychosis (began 09/10/10) 

Haloperidol: 5 mg PO q 6 hours prn for psychosis 
Diphenhydramine:  50mg q 21:00 hs prn for sleeplessness 
Hydroxyzine:    100mg q q 20:00 for sleeplessness 
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Psychotropic medication is given to induce and maintain remission of the symptoms of 
mental illness leading to restoration of coherent thinking, stable mood, and predictable 
conduct.  
 
IV. FITNESS ISSUE 
Mr. Doe was adjudicated (G) (2) with a maximum date of 6-23-2037.  He is unable to fully 
understand the court process. He is confused about his charges.  He has cognitive impairments 
which makes learning of new material difficult.  He has a limited understanding of his mental 
illness. 
 
V. CURRENT TREATMENT NEEDS 
(1) Problem:    Psychotic disturbance as manifested by positive & negative signs and symptoms: 

loose associations, poverty of speech, suspiciousness, guardedness, auditory 
hallucinations, paranoid delusions leading to charge of attempted homicide.  

     Goal:    Remission or significant improvement of psychotic symptoms for twelve consecutive 
months.  

     Intervention:  Psychopharmacotherapy: 
                            Clozapine: 25mg in the morning and 75mg in the evening for psychosis (began 

09/10/10) 
                           Haloperidol: (antipsychotic) 5 mg every 6 hours as needed for psychotic 

agitation. 
     Timetable:        Achieved, ongoing as of 06/12 
 
(2) Problem:     Disordered affect or mood (depression). Depressed, anxious, labile affect and 

mood,  sleeplessness. 
DƻŀƭΥ tŀǘƛŜƴǘΩǎ ŘŜǇǊŜǎǎŜŘΣ ƭŀōƛƭŜ ŀƴŘ anxious mood, sleeplessness will significantly 
improve for 12 consecutive months. 

      Intervention:       
1. Individual Psychotherapy. 

                         2. Psychopharmacotherapy with Diphenhydramine, 50mg at 21:00 daily as 
needed for sleeplessness, Hydroxyzine, 100mg at 20:00 for sleeplessness 

     Timetable: Achieved, ongoing 
 
(3) Problem:     History of alcohol abuse, contributing to exacerbation of psychiatric illness. 
      Intervention: Chemical Dependency Group, Individual Counseling, patient has completed 

MISA program. 
      Goal:    Understanding of the harmful effects of alcohol use on his behavior. All random drug 

and alcohol screens have been negative. 
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     Timetable: Achieved, Ongoing.             
 

(4) Problem:     Cognitive Impairment: impaired abstract reasoning, memory & judgment. 
       Goal: Patient will function at his optimum level of social and self care skills.  
                        Patient will be able to do basic activities of daily living without supervision. 
                        Patient will follow unit rules and display pro-social behavior 
                        Patient will have improved attention, concentration & judgment.  
      Intervention:      Life Skills Program, assistance with ADLs, individual counseling as needed 
      Timetable: Achieved, Ongoing. 
 
(5). Problem:    Unfit to stand trial (G2).  
       Goal: Patient will become fit to stand trial. 

Mr. Doe continues to be Unfit to Stand Trial, and in my opinion is unlikely to be 
restored to fitness in the foreseeable future. His legal status currently is an UST 
Dн ǇŀǘƛŜƴǘ ŀǎ ǘƘŜǊŜ Ƙŀǎ ōŜŜƴ ŜǎǎŜƴǘƛŀƭƭȅ ƴƻ ǇǊƻƎǊŜǎǎ ƛƴ aǊΦ 5ƻŜΩǎ ŦƛǘƴŜǎǎ ƴƻǊ ƛǎ 
any likely. Due to his cognitive limitations and his chronic and unremitting 
dementia it is unlikely that he will ever be fit for Trial. 

     Intervention:      Individual Counseling, psychosocial therapeutic groups. 
    Timetable: Unlikely that he will ever be Fit for Trial, adjudicated G2 on 2/27/97. 

 
(6) Problem:     Continuing Care Planning Issues: In need of reintegration in to the community. 
      Goal: Reintegration in to the community. 
     Intervention:    Individual counseling, psycho social therapeutic groups. Mr. Doe had 

successfully participated in several supervised community trips in the past. He 
retains his building and unsupervised grounds pass, however, only uses this with a 
buddy.  He has a supervised off grounds pass, and participates in community 
trips. 

    Timetable:         10/12 
 
VI. PRIVILEGE STATUS 
Mr. Doe has a court approved supervised off grounds pass and unsupervised grounds pass, in 
addition to a building pass.   
 
 
VII. CONCLUSION: 
Mr. Doe is Unfit to Stand Trial, pursuant to 725 I.L.C.S. 5/104-25.  Mr. Doe lacks fundamental 
skills related to court procedures.  He has a limited ability to fully assist counsel in his 
defense.  His psychosis and mood have stabilized he has not shown a durable 
remission.  Therefore the treatment team at Elgin Mental Health Center is continuing with 
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treatment efforts as he is a defendant who would continue to benefit and is In Need Of Mental 
Health Services On An Inpatient Basis. 
 
VIII. DESIGNATED STAFF RESPONSIBLE FOR IMPLEMENTING THE PLAN: 
 
, LCSW                                 , Activity Therapist 
, M.D.                                        , LCSW, CADC 
RN                                         , MA, LCPC 
              
 
_____________________                              ___________________________ 
LCSW, CADC                   MD 
Social Worker                                                  Covering Psychiatrist   

 

  



175 
 

 
 

APPENDIX D 
 

NOT GUILTY BY REASON OF INSANITY 
 (720 ILCS 5/6-2) 

 
Section 6-2.  Insanity. 
(a)  A person is not criminally responsible for conduct if at the time of such conduct, as a result 
of mental disease or mental defect, he lacks substantial capacity to appreciate the criminality of 
his conduct.  
 
(b)  The terms "mental disease or mental defect" do not include an abnormality manifested 
only by repeated criminal or otherwise antisocial conduct.  

(c)  A person who, at the time of the commission of a criminal offense, was not insane but was 
suffering from a mental illness, is not relieved of criminal responsibility for his conduct and may 
be found guilty but mentally ill.  

(d)  For purposes of this Section, "mental illness" or "mentally ill" means a substantial disorder 
of thought, mood, or behavior which afflicted a person at the time of the commission of the 
offense and which impaired that person's judgment, but not to the extent that he is unable to 
appreciate the wrongfulness of his behavior.  

(e)  When the defense of insanity has been presented during the trial, the burden of proof is on 
the defendant to prove by clear and convincing evidence that the defendant is not guilty by 
reason of insanity.  However, the burden of proof remains on the State to prove beyond a 
reasonable doubt each of the elements of each of the offenses charged, and, in a jury trial 
where the insanity defense has been presented, the jury must be instructed that it may not 
consider whether the defendant has met his burden of proving that he is not guilty by reason of 
insanity until and unless it has first determined that the State has proven the defendant guilty 
beyond a reasonable doubt of the offense with which he is charged. (Amended by  P.A. 90-593, 
effective June19, 1998.)  
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APPENDIX E 
 

GUILTY BUT MENTALLY ILL 
(Underscores added for emphasis.) 

(730 ILCS 5/5-2-6) 
 
Section 5-2-6 - Sentencing and Treatment of Defendant Found Guilty but Mentally Ill. 
(a)  After a plea or verdict of guilty but mentally ill under Sections 114-2, 115-3 or 115-4 of the 
Code of Criminal Procedure of 1963, the Court shall order a presentence investigation and 
report pursuant to Sections 5-3-1 and 5-3-2 of this Act, and shall set a date for a sentencing 
hearing.  The Court may impose any sentence upon the defendant which could be imposed 
pursuant to law upon a defendant who had been convicted of the same offense without a 
finding of mental illness. 

(b)  If the Court imposes a sentence of imprisonment upon a defendant who has been found 
guilty but mentally ill, the defendant shall be committed to the Department of Corrections, 
which shall cause periodic inquiry and examination to be made concerning the nature, extent, 
continuance, and treatment of the defendant's mental illness.  The Department of Corrections 
shall provide such psychiatric, psychological, or other counseling and treatment for the 
defendant as it determines necessary. 

(c)  The Department of Corrections may transfer the defendant's custody to the Department of 
Human Services in accordance with the provisions of Section 3-8-5 of this Act.  

(d) (1)  The Department of Human Services  shall return to the Department of Corrections any 
person committed to it pursuant to this Section whose  sentence has not expired and whom the 
Department of Human Services deems no longer requires hospitalization for mental treatment, 
mental retardation, or addiction. (2)The Department of Corrections shall notify the Secretary of 
Human Services of the expiration of the sentence of any person transferred to the Department 
of Human Services under this Section. If the Department of Human Services determines that 
any such person requires further hospitalization, it shall file an appropriate petition for 
involuntary commitment pursuant to the Mental Health and Developmental Disabilities Code. 
 
(e) (1)  All persons found guilty but mentally ill, whether by plea or by verdict, 
who are placed on probation or sentenced to a term of periodic 
imprisonment or a period of conditional discharge shall be required to submit 
to a course of mental treatment prescribed by the sentencing Court. 
(2)  The course of treatment prescribed but the Court shall reasonably assure the defendant's 
satisfactory progress in treatment or habilitation and for the safety of the defendant and 
others.  The Court shall consider terms, conditions and supervision which may include, but need 
not be limited to, notification and discharge of the person to the custody of his family, 
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community adjustment programs, periodic checks with legal authorities and outpatient care 
and utilization of local mental health or developmental disabilities facilities. 

(3)  Failure to continue treatment, except by agreement with the treating person or agency and 
the Court, shall be a basis for the institution of probation revocation proceedings. 

(4)  The period of probation shall be in accordance with Section 5-6-2 of this Act and shall not 
be shortened without receipt and consideration of such psychiatric or psychological report or 
reports as the Court may require.  

{Amended by P.A. 89-507, effective July 1, 1997.}  



178 
 

 
 

APPENDIX F 

DIVERSION FOR SPECIALIZED TREATMENT 
 (730 ILCS 5/5-2-4) 

 
Section 5-2-4.  Proceedings after Acquittal by Reason of Insanity. 
(a)  After a finding or verdict of not guilty by reason of insanity under Sections 104-25, 115-3 or 
115-4 of The Code of Criminal Procedure of 1963, the defendant shall be ordered to the 
Department of Human Services for an evaluation as to whether he is in need of mental health 
services.  The order shall specify whether the evaluation shall be conducted on an inpatient or 
outpatient basis.  If the evaluation is to be conducted on an inpatient basis, the defendant shall 
be placed in a secure setting unless the Court determines that there are compelling reasons 
why such placement is not necessary.  After the evaluation and during the period of time 
required to determine the appropriate placement, the defendant shall remain in jail. Upon 
completion of the placement process the sheriff shall be notified and shall transport the 
defendant to the designated facility.  

The Department shall provide the Court with a report of its evaluation within 30 days of the 
date of this order. The Court shall hold a hearing as provided under the Mental Health and 
Developmental Disabilities Code to determine if the individual is: (a) in need of mental health 
services on an inpatient basis; (b) in need of mental health services on an outpatient basis; (c) a 
person not in need of mental health services. The Court shall enter its findings.  

If the defendant is found to be in need of mental health services on an inpatient care basis, the 
Court shall order the defendant to the Department of Human Services.  The defendant shall be 
placed in a secure setting unless the Court determines that there are compelling reasons why 
such placement is not necessary. Such defendants placed in a secure setting shall not be 
permitted outside the facility's housing unit unless escorted or accompanied by personnel of 
the Department of Human Services or with the prior approval of the Court for unsupervised on-
grounds privileges as provided herein. Any defendant placed in a secure setting pursuant to this 
Section, transported to court hearings or other necessary appointments off facility grounds by 
personnel of the Department of Human Services, shall be placed in security devices or 
otherwise secured during the period of transportation to assure secure transport of the 
defendant and the safety of Department of Human Services personnel and others. These 
security measures shall not constitute restraint as defined in the Mental Health and 
Developmental Disabilities Code.  If the defendant is found to be in need of mental health 
services, but not on an inpatient care basis, the Court shall conditionally release the defendant, 
under such conditions as set forth in this Section as will reasonably assure the defendant's 
satisfactory progress and participation in treatment or rehabilitation and the safety of the 
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defendant and others. If the Court finds the person not in need of mental health services, then 
the Court shall order the defendant discharged from custody.   

   (1) Definitions: For the purposes of this Section:  

   (A) (Blank). 

   (B) "In need of mental health services on an inpatient basis" means: a defendant who has 
been found not guilty by reason of insanity but who due to mental illness is reasonably 
expected to inflict serious physical harm upon himself or another and who would benefit 
from inpatient care or is in need of inpatient care.  

   (C) "In need of mental health services on an outpatient basis" means: a defendant who has 
been found not guilty by reason of insanity who is not in need of mental health services on an 
inpatient basis, but is in need of outpatient care, drug and/or alcohol rehabilitation programs, 
community adjustment programs, individual, group, or family therapy, or chemotherapy.  

   (D) "Conditional Release" means: the release from either the custody of the Department of 
Human Services or the custody of the Court of a person who has been found not guilty by 
reason of insanity under such conditions as the Court may impose which reasonably assure 
the defendant's satisfactory progress in treatment or habilitation and the safety of the 
defendant and others.  The Court shall consider such terms and conditions which may include, 
but need not be limited to, outpatient care, alcoholic and drug rehabilitation programs, 
community adjustment programs, individual, group, family, and chemotherapy, random 
testing to ensure the defendant's timely and continuous taking of any medicines prescribed 
to control or manage his or her conduct or mental state, and periodic checks with the legal 
authorities and/or the Department of Human Services. The Court may order as a condition of 
conditional release that the defendant not contact the victim of the offense that resulted in 
the finding or verdict of not guilty by reason of insanity or any other person.  The Court may 
order the Department of Human Services to provide care to any person conditionally 
released under this Section.  The Department may contract with any public or private 
agency in order to discharge any responsibilities imposed under this Section.  The 
Department shall monitor the provision of services to persons conditionally released under 
this Section and provide periodic reports to the Court concerning the services and the 
condition of the defendant. Whenever a person is conditionally released pursuant to this 
Section, the State's Attorney for the county in which the hearing is held shall designate in 
writing the name, telephone number, and address of a person employed by him or her who 
shall be notified in the event that either the reporting agency or the Department decides 
that the conditional release of the defendant should be revoked or modified pursuant to 
subsection (i) of this Section. Such conditional release shall be for a period of five years. 
However, the defendant, the person or facility rendering the treatment, therapy, program or 
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outpatient care, the Department, or the State's Attorney may petition the Court for an 
extension of the conditional release period for an additional 5  years. Upon receipt of such a 
petition, the Court shall hold a hearing consistent with the provisions of this paragraph (a) 
and paragraph (f) of this Section, shall determine whether the defendant should continue to 
be subject to the terms of conditional release, and shall enter an order either extending the 
defendant's period of conditional release for an additional 5  year period or discharging the 
defendant. Additional 5-year periods of conditional release may be ordered following a 
hearing as provided in this Section. However, in no event shall the defendant's period of 
conditional release continue beyond the maximum period of commitment ordered by the 
Court pursuant to paragraph (b) of this Section. These provisions for extension of conditional 
release shall only apply to defendants conditionally released on or after the effective date of 
this amendatory Act of the 93rd General Assembly. However the extension provisions of 
Public Act 83-1449 apply only to defendants charged with a forcible felony.  

   (E) "Facility director" means the chief officer of a mental health or developmental disabilities 
facility or his or her designee or the supervisor of a program of treatment or habilitation or his 
or her designee. "Designee" may include a physician, clinical psychologist, social worker, 
nurse, or clinical professional counselor.  

(b) If the Court finds the defendant in need of mental health services on an inpatient basis, the 
admission, detention, care, treatment or habilitation, treatment plans, review proceedings, 
including review of treatment and treatment plans, and discharge of the defendant after such 
order shall be under the Mental Health and Developmental Disabilities Code, except that the 
initial order for admission of a defendant acquitted of a felony by reason of insanity shall be for 
an indefinite period of time.  Such period of commitment shall not exceed the maximum length 
of time that the defendant would have been required to serve, less credit for good behavior as 
provided in Section 5-4-1 of the Unified Code of Corrections, before becoming eligible for 
release had he been convicted of and received the maximum sentence for the most serious 
crime for which he has been acquitted by reason of insanity.  The Court shall determine the 
maximum period of commitment by an appropriate order.  During this period of time, the 
defendant shall not be permitted to be in the community in any manner, including but not 
limited to off-grounds privileges, with or without escort by personnel of the Department of 
Human Services, unsupervised on-grounds privileges, discharge or conditional or temporary 
release, except by a plan as provided in this Section. In no event shall a defendant's continued 
unauthorized absence be a basis for discharge. Not more than 30 days after admission and 
every 60 days thereafter so long as the initial order remains in effect, the facility director shall 
file a treatment plan report in writing with the court and forward a copy of the treatment plan 
report to the clerk of the court, the State's Attorney, and the defendant's attorney, if the 
defendant is represented by counsel, or to a person authorized by the defendant under the 
Mental Health and Developmental Disabilities Confidentiality Act to be sent a copy of the 
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report. The report shall include an opinion as to whether the defendant is currently in need of 
mental health services on an inpatient basis, or in need of mental health services on an 
outpatient basis.  The report shall also summarize the basis for those findings and provide a 
current summary of the following items from the treatment plan: (1) an assessment of the 
defendant's treatment needs, (2) a description of the services recommended for treatment, (3) 
the goals of each type of element of service, (4) an anticipated timetable for the 
accomplishment of the goals, and (5) a designation of the qualified professional responsible for 
the implementation of the plan.  The report may also include unsupervised on-grounds 
privileges, off-grounds privileges (with or without escort by personnel of the Department of 
Human Services), home visits and participation in work programs, but only where such 
privileges have been approved by specific Court Order, which order may include such 
conditions on the defendant as the Court may deem appropriate and necessary to reasonably 
assure the defendant's satisfactory progress in treatment and the safety of the defendant and 
others.  

(c)  Every defendant acquitted of a felony by reason of insanity and subsequently found to be in 
need of mental health services shall be represented by counsel in all proceedings under this 
Section and under the Mental Health and Developmental Disabilities Code.  

 (1) The Court shall appoint as counsel the public defender or an attorney licensed by this 
State.  

 (2) Upon filing with the Court of a verified statement of legal services rendered by the private 
attorney appointed pursuant to paragraph (1) of this subsection, the Court shall determine a 
reasonable fee for such services. If the defendant is unable to pay the fee, the Court shall 
enter an order upon the State to pay the entire fee or such amount as the defendant is 
unable to pay from funds appropriated by the General Assembly for that purpose. 

(d)  When the facility director determines that:  

 (1)  the defendant is no longer in need of mental health services on an inpatient basis; and  

 (2)  the defendant may be conditionally released because he or she is still in need of mental 
health services or that the defendant may be discharged as not in need of any mental health 
services; or  

 (3)  the defendant no longer requires placement in a secure setting;  

 the facility director shall give written notice to the Court, State's Attorney and defense 
attorney. Such notice shall set forth in detail the basis for the recommendation of the facility 
director, and specify clearly the recommendations, if any, of the facility director, concerning 
conditional release.  Any recommendation for  conditional release shall include an 
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evaluation of the defendant's need for psychotropic medication, what provisions should be 
made, if any, to ensure that the defendant will continue to receive psychotropic  medication 
following discharge, and what provisions should be made to assure the safety of the 
defendant and others in the event the defendant is no longer receiving psychotropic 
medication.  Within 30 days of the notification by the facility director, the Court shall set a 
hearing and make a finding as to whether the defendant is:  

 (i)    (blank); or  

 (ii)   in need of mental health services in the form of inpatient care; or  

 (iii)  in need of mental health services but not subject to inpatient care; or  

 (iv)  no longer in need of mental health services; or  

 (v)   no longer requires placement in a secure setting.  

Upon finding by the Court, the Court shall enter its findings and such appropriate order as 
provided in subsection (a) of this Section.  

(e) A defendant admitted pursuant to this Section, or any person on his behalf, may file a 
petition for treatment plan review, transfer to a non-secure setting within the Department of 
Human Services or discharge or conditional release under the standards of this Section in the 
Court which rendered the verdict.  Upon receipt of a petition for treatment plan review, 
transfer to a non-secure setting or discharge or conditional release, the Court shall set a hearing 
to be held within 120 days.  Thereafter, no new petition may be filed for 180 days without leave 
of the Court.  

(f) The Court shall direct that notice of the time and place of the hearing be served upon the 
defendant, the facility director, the State's Attorney, and the defendant's attorney.  If 
requested by either the State or the defense or if the Court feels it is appropriate, an impartial 
examination of the defendant by a psychiatrist or clinical psychologist as defined in Section 1-
103 of the Mental Health and Developmental Disabilities Code who is not in the employ of the 
Department of Human Services shall be ordered, and the report considered at the time of the 
hearing.  

(g) The findings of the Court shall be established by clear and convincing evidence.  The burden 
of proof and the burden of going forth with the evidence rest with the defendant or any person 
on the defendant's behalf when a hearing is held to review a petition filed by or on behalf of 
the defendant. The evidence shall be presented in open Court with the right of confrontation 
and cross-examination. Such evidence may include, but is not limited to:  

 (1)  whether the defendant appreciates the harm caused by the defendant to others and the 
community by his or her prior conduct that resulted in the    finding of not guilty by reason of 
insanity;  
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 (2)  Whether the person appreciates the criminality of conduct similar to the conduct for 
which he or she was originally charged in this matter;  

 (3)  the current state of the defendant's illness;  

 (4)  what, if any, medications the defendant is taking to control his or her mental  illness;  

 (5)  what, if any, adverse physical side effects the medication has on the  defendant;  

 (6)  the length of time it would take for the defendant's mental health to   deteriorate if the 
defendant stopped taking prescribed medication;  

 (7)  the defendant's history or potential for alcohol and drug abuse;  

 (8)  the defendant's past criminal history;  

 (9)  any specialized physical or medical needs of the defendant;  

 (10) any family participation or involvement expected upon release and what is the 
willingness and ability of the family to participate or be involved;  

 (11) the defendant's potential to be a danger to himself, herself, or others; and  

 (12) any other factor or factors the Court deems appropriate.  

(h)   Before the court orders that the defendant be discharged or  conditionally released, it shall 
order the facility director to establish a discharge plan that includes a plan for the defendant's 
shelter, support, and  medication. If appropriate, the court shall order that the facility director 
establish a program to train the defendant in self-medication under standards established by 
the Department of Human Services.  If the Court finds, consistent with the provisions of this 
Section, that the defendant is no longer in need of mental health services it shall order the 
facility director to discharge the defendant. If the Court finds, consistent with the provisions of 
this Section, that the defendant is in need of mental health services, and no longer in need of 
inpatient care, it shall order the facility director to release the defendant under such conditions 
as the Court deems appropriate and as provided by this Section. Such conditional release shall 
be imposed for a period of 5 years as provided in paragraph (1) (D) of subsection (a) and shall 
be subject to later modification by the Court as provided by this Section. If the Court finds 
consistent with the provisions in this Section that the defendant is in need of mental health 
services on an inpatient basis, it shall order the facility director not to discharge or release the 
defendant in accordance with paragraph (b) of this Section.  

(i) If within the period of the defendant's conditional release the State's Attorney determines 
that the defendant has not fulfilled the conditions of his or her release, the State's Attorney 
may petition the Court to revoke or modify the conditional release of the defendant. Upon the 
filing of such petition the defendant may be remanded to the custody of the Department, or to 
any other mental health facility designated by the Department, pending the resolution of the 
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petition.  Nothing in this Section shall prevent the emergency admission of a defendant 
pursuant to Article VI of Chapter III of the Mental Health and Developmental Disabilities Code 
or the voluntary admission of the defendant pursuant to Article IV of Chapter III of the Mental 
Health and Developmental Disabilities Code.  If the Court determines, after hearing evidence, 
that the defendant has not fulfilled the conditions of release, the Court shall order a hearing to 
be held consistent with the provisions of paragraph (f) and (g) of this Section.  At such hearing, 
if the Court finds that the defendant is in need of mental health services on an inpatient basis, it 
shall enter an order remanding him or her to the Department of Human Services or other 
facility. If the defendant is remanded to the Department of Human Services, he or she shall be 
placed in a secure setting unless the Court determines that there are compelling reasons that 
such placement is not necessary.  If the Court finds that the defendant continues to be in need 
of mental health services but not on an inpatient basis, it may modify the conditions of the 
original release in order to reasonably assure the defendant's satisfactory progress in treatment 
and his or her safety and the safety of others in accordance with the standards established in 
paragraph (1) (D) of subsection (a). Nothing in this Section shall limit a Court's contempt powers 
or any other powers of a Court.  

(j)   An order of admission under this Section does not affect the remedy of habeas corpus.  

(k)  In the event of a conflict between this Section and the Mental Health and Developmental 
Disabilities Code or the Mental Health and Developmental Disabilities Confidentiality Act, the 
provisions of this Section shall govern.  

(l)  This amendatory Act shall apply to all persons who have been found not guilty by reason of 
insanity and who are presently committed to the Department of Mental Health and 
Developmental Disabilities (now the Department of Human Services).  

(m)The Clerk of the Court shall, after the entry of an order of transfer to a non-secure setting of 
the Department of Human Services or discharge or conditional release, transmit a certified copy 
of the order to the Department of Human Services, and the sheriff of the county from which 
the defendant was admitted.  The Clerk of the Court shall also transmit a certified copy of the 
order of discharge or conditional release to the Illinois Department of State Police, to the 
proper law enforcement agency for the municipality where the offense took place, and to the 
sheriff of the county into which the defendant is conditionally discharged.  The Illinois 
Department of State Police shall maintain a centralized record of discharged or conditionally 
released defendants while they are under court supervision for access and use of appropriate 
law enforcement agencies  (Source: P.A. 90-105, eff. 7-11-97; 90-593, eff. 6-19-98; 91-536, eff. 
1-1-00; 91-770, eff. 1-1-01; P.A. 93-473, eff. 8-8-03; P.A. 93-78, eff. 1-1-04.)  
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(730 ILCS 5/5-2-5) 

Section 5-2-5.  Expert witness.  Defendant's fitness, insanity or mental illness. 

In any issue of determination of fitness of a defendant to plead, to stand trial, to be sentenced 
or to be executed, or in any issue related to insanity or to mental illness, a clinical psychologist 
as defined in paragraph (a) of Section 102-21 of the Code of Criminal Procedure of 1963 shall be 
deemed qualified to testify as an expert witness in the form of his opinion about the issue of 
fitness or insanity or mental illness and shall not be restricted to testifying with regard to test 
results only.   
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APPENDIX G 

SAMPLE COURT ORDERS 

STATE OF ILLINOIS 
COUNTY OF ____________________________ 

IN THE CIRCUIT COURT OF _______________________________ JUDICIAL CIRCUIT 
 
 
PEOPLE OF THE STATE OF ILLINOIS   ) 

-VS-      )    NO. 
) 
) 

 
ORDER 

 
This matter coming before the Court pursuant to 730 ILCS 5/5-2-4(b), the Court having 
jurisdiction over the parties and being fully advised in the premises, 
 
The Court hereby finds that on ________________. 20__,the Defendant was found NOT GUILTY 
BY REASONS OF INSANITY for the charge of ________________________ and that a hearing 
was held pursuant to 730 ILCDS 5/5-2-4(b) on ___________________, 20__.  Based upon the 
evidence presented at that hearing, the Court finds that: 
 
__ The Defendant is not in need of mental health services.  The Defendant is ordered to be 
unconditionally discharged. 

or 
__The Defendant is in need of mental health services but not on an inpatient basis.  The Court 
hereby orders that: 
__The Defendant shall be released on the following conditions: 

or 
__The Department shall prepare a written plan for the conditional release of the Defendant.  
Such plan shall be provided to the Court and to the parties no later 
than_________________,20__.  This matter is set for a hearing on ______________, 20__, to 
determine whether the conditional release plan provides reasonable assurance for the safety of 
ǘƘŜ 5ŜŦŜƴŘŀƴǘ ŀƴŘ ƻǘƘŜǊǎ ŀƴŘ ŦƻǊ ǘƘŜ 5ŜŦŜƴŘŀƴǘΩǎ ŎƻƴǘƛƴǳŜŘ ǇǊƻƎǊŜǎǎ ƛƴ ǘǊŜŀǘƳŜƴǘΦ 

or 
__The Defendant is in need of mental health services on an inpatient basis. The maximum 
sentence the defendant would be required to serve is __________________ years 
from_________ (the date originally taken into custody), less credit of___________ years 
_____months.  The Defendant is ordered to the Department of Human Services (DHS) for 
treatment. This order expires by operation of the law on _______________________, unless 
the Defendant is released earlier pursuant to 730 ILCS 5/5-2-4(d) or (h). 
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IT IS FURTHER ORDERED that: 
___The Department is authorized to issue 

___ Unsupervised On-Grounds Passes 
and/or 

___Supervised Off-Grounds Passes to the Defendant 
 at the discretion of the treatment staff. 

or 
__No passes are authorized pending further order of the Court 
  
IT IS FURTHER ORDERED that: 
___The Defendant may be placed in a non-secure setting ǿƛǘƘƛƴ ƻƴŜ ƻŦ ǘƘŜ 5ŜǇŀǊǘƳŜƴǘΩǎ 
inpatient facilities 

or 
___The Defendant shall be confined in a secure setting pending further order of this Court 
 
 
 
ENTER: _____________________ 20___________ 
 
 
__________________________________________ 
Judge/Judge's No. 
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS 
COUNTY DEPARTMENT, CRIMINAL DIVISION 

 
PEOPLE OF THE STATE OF ILLINOIS,   ) 

) 
Plaintiff,       ) 

) 
v.     )  No.: 

) 
____________________,     ) 
Defendant.      ) 

 
ORDER 

The Court having found Defendant not guilty by reason of insanity  
 
IT IS NOW HEREBY ORDERED THAT: 
 
1. The defendant is hereby committed into the custody of the Department of Human Services 
άŦƻǊ ŀƴ ŜǾŀƭǳŀǘƛƻƴ ŀǎ ǘƻ ǿƘŜǘƘŜǊ ƘŜ ƛǎ ƛƴ ƴŜŜŘ ƻŦ ƳŜƴǘŀƭ ƘŜŀƭǘƘ ǎŜǊǾƛŎŜǎέ ǇǳǊǎǳŀƴǘ ǘƻ 730 
ILCS 5/5-2-4(a). 

 
2. ¢ƘŜ 5ŜǇŀǊǘƳŜƴǘ ƻŦ IǳƳŀƴ {ŜǊǾƛŎŜǎ ǎƘŀƭƭ ǇǊƻǾƛŘŜ ǘƻ ǘƘƛǎ /ƻǳǊǘ ƛǘǎ ǿǊƛǘǘŜƴ άŜǾŀƭǳŀǘƛƻƴ ŀǎ ǘƻ 

ǿƘŜǘƘŜǊ ǘƘŜ ŘŜŦŜƴŘŀƴǘ ƛǎ ƛƴ ƴŜŜŘ ƻŦ ƳŜƴǘŀƭ ƘŜŀƭǘƘ ǎŜǊǾƛŎŜǎέ ƴƻ ƭŀǘŜǊ ǘƘŀƴ ψψψψψψ___, (30 

Řŀȅǎ ŦǊƻƳ ǘƻŘŀȅΩǎ ŘŀǘŜύ ŀǎ ǊŜǉǳƛǊŜŘ by 730 ILCS 5/5-2-4(a). 

3. The Department of Human Services shall give timely notice to the sheriff to transfer 

Defendant from Cook County Jail to the facility designated by the Department of Human 

{ŜǊǾƛŎŜǎΩ ǇǊŜǾƛƻǳǎ ǇƭŀŎŜƳŜƴǘ ŜǾŀƭǳŀǘƛƻƴ ŀǎ ǊŜǉǳƛǊŜŘ ōȅ тол L[/{ рκр-2-4(a). 

4. The notice referred to in paragraph (3.) shall be provided to the sheriff at such time as will 

permit the transfer of the defendant to a facility in time for the Department of Human 

Services to complete its evaluation referred to in paragraph (2.) within 30 days of the 

/ƻǳǊǘΩǎ ƻǊŘŜǊ ŦƻǊ ŀ ŜǾŀƭǳŀǘƛƻƴΦ 

5. This matter is set for a status hearing on ____________, (31 days from today).   
 

6. After the status hearing, a commitment hearing will be held within 15 days (45 days from 
today) in accordance with 405 ILCS 5/3-800. 

 
DATE: _______________    ENTER:________________________ 

CIRCUIT JUDGE 
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IN THE CIRCUIT COURT FOR THE ___________JUDICIAL CIRCUIT 

______________________COUNTY, ILLINOIS 
 
 
PEOPLE OF THE STATE OF ILLINOIS  ) 

VS.     ) 
        ) 
        ) 

 
 

ORDER 
 
This cause having been heard pursuant to a request filed by the Department of Human Services 
pursuant to Section 5/5-2-4(b) of the Unified Code of Corrections (or Section 5/104-31 of the 
Code of Criminal Procedure of 1963) requesting court approval for privileges for the above 
named respondent and the court being fully advised in the premises. 
 
IT IS HEREBY ORDERED: 
[ ] The request is denied. 
 
[ ] The DHS is authorized to issue pass privileges allowing respondent to be on the facility 
grounds without supervision at the discretion of the Department of Human Services. 
 
[ ] The DHS is authorized to issue pass privileges allowing respondent to be off facility grounds 
with supervision at the discretion of the Department of Human Services. 
 
[ ] The DHS is authorized to issue pass privileges allowing respondent to be off facility grounds 
without supervision at the discretion of the Department of Human Services. 
 
[ ] The DHS is authorized to place respondent in a non-secure setting at the discretion of the 
Department of Human Services. 
 
[ ] ________________________________________________________________________ 
________________________________________________________________________ 
 

 

DATE: ___________________ ENTERED: _______________________________________ 
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STATE OF ILLINOIS 

COUNTY OF _________ 
IN THE CIRCUIT COURT OF COUNTY 

CRIMINAL DIVISION 
 
PEOPLE OF THE STATE OF ILLINOIS 
 
 
-VS-        CASE # ____________________ 
 

ORDER 
 
This case coming on to be heard pursuant to 730 ILCS 5/5-2-4-(d), after a determination of the 
Department of Human Services, Mental Health Division (DHS) that the defendant is no longer 
subject to involuntary admission or in need of inpatient treatment, but is in need of mental 
health services on an outpatient basis. 
 
The Court hereby finds: 
The defendant is in need of mental health services on an OUTPATIENT basis. 
WHEREFORE, the Court Orders the release of the defendant from the DHS under the following 
conditions: 
1. The defendant shall reside at a placement approved by the DHS. 
2. The defendant shall participate in and abide by all outpatient treatment requirements of the 
Outpatient Program. 
3. The Court shall receive periodic reports from the outpatient treatment program of the 
ŘŜŦŜƴŘŀƴǘΩǎ ŎƻƻǇŜǊŀǘƛƻƴ ƛƴ ǘǊŜŀǘƳŜƴǘ ŀǘ ƭŜŀǎǘ ŜǾŜǊȅ фл όŜǾŜǊȅύ Řŀȅǎ. 
4. This conditional release shall be for a period of 5 (five) years from the date of this order. 
5. Additional conditions (if any) are as follows: 
a) The DHS is authorized to issue ___________________________________________pass 
privileges to _______________________________for the purpose of discharge planning. 
b) The DHS is to report the discharge plan to this court prior to releasing the respondent. 
 
DATE: ________________ 
 
ENTER: 
 
______________________________ 
WǳŘƎŜ WǳŘƎŜΩǎ bƻΦ 
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IN THE CIRCUIT OF COURT OF COOK COUNTY, ILLINOIS COUNTY DEPARTMENT 

CRIMINAL DIVISION 
 
 
People of the State of Illinois,   ) 
Plaintiff,     ) No. (Case number)     

) 
)  The Honorable    

(Your name)      )   (Judge's name) 
) 

Defendant.      )    Circuit Judge Presiding 
 
 

PETITION FOR TRANSFER TO A NON-SECURE SETTING. DISCHARGE OR 
CONDITIONAL RELEASE 

 
NOTE: PURSUANT TO 730 ILCS 5/5-2-п όŜύ !b5 ¢I9 L[[LbhL{ {¦tw9a9 /h¦w¢Ω{ Ih[5LbD Lb 
RADAZEWSKI V. CAWLEY, 159 I11.2d 372 (1994), ~'HE Court SHALL SET THIS MATTER FOR A 
HEARING TO BE HELD WITHIN 120 DAYS OF RECEIPT OF THIS PETITION. 
 
Petitioner _______(your name) ____________, hereby petitions this Court, pursuant to 730 
ILCS 5/5-2-4 (e) to transfer him/her to a non-secure setting or discharge or conditionally release 
him/her from the custody of the Illinois Department of Human Services (DES) (after July 1, 1997 
the duties and responsibilities of the Department of Mental Health and Developmental 
Disabilities were subsumed into DHS), and, IN SUPPORT THEREOF, states the following: 
 
1. Petitioner was found not guilty by reason of insanity and was committed to the custody of 
the DHS pursuant to 730 ILCS 5/5-2-4; 
 
2 Petitioner is presently confined at __________(facility name)_____________ Mental Health 
Center,  
 
3. Petitioner is: 
a. not subject to involuntary admission and is no longer in need of mental health services on an 
inpatient basis; or 
b. not subject to involuntary admission and is no longer in need of mental health services on 
either an inpatient or outpatient basis; or 
c. suitable for treatment in a non-secure setting; 
 
4. Petitioner is indigent; and 
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5. Petitioner has not filed a Petition pursuant to 730 ILCS 5/5-2-4 (e) within the past 120 days 
from the date of this Petition. 
 
WHEREFORE, in relief, Petitioner respectfully requests this Court to: 
1. Appoint counsel to represent Petitioner pursuant to 730 ILCS 5/5-24(c); 
 
2. Order that an impartial psychiatric or psychological examination of Petitioner be conducted 
where appropriate pursuant to 730 ILCS 5/5-2-4 (f), and at the expense of the county; 
3. Set this matter for hearing within 120 days of receipt of this Petition as required by 730 ILCS 
5/5-2-4 (e) and the Illinois Supreme Court's holding in Radazewski v. Cawley, 159 I11.2d 372 
(1994) to determine whether Petitioner may be: 
a. transferred to a non-secure setting; 
b. conditionally released from the custody of DHS; or 
c. unconditionally discharged from the custody of DHS; and , 
 
4. Notify Petitioner of the date of the hearing and arrange for him to be present at said hearing. 
 
 
 
Respectfully submitted, 
 
 
(Your signature) 
 
Your Name 
Your Address 
Your Telephone # 
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 IN THE CIRCUIT COURT FOR THE ___CIRCUIT 
 
PEOPLE OF THE STATE OF ILLINOIS, ) 

) 
Plaintiff, ) 

) 
V. ) No._____________ 

) 
________________________, ) 

) 
Defendant. ) 

 ORDER  
 
A Petition having been filed pursuant to 730 ILCS 5/5-2-4(i) alleging that Defendant has not 
fulfilled the conditions of his release, 
 
IT IS HEREBY ORDERED that: 
 
____ Defendant is remanded to the custody of the Department of Human Services 
 
____ Defendant is remanded to _______________ (a mental health facility designated by the 

Department of Human Services) 
 
_____ Defendant may continue to receive mental health services on an outpatient basis 

pending further order of the Court subject to the following conditions: 
 
_____ The Department/______________ is directed to prepare a written report within 30 days 

specifying whether: 
(a) Defendant is in need of mental health services on an inpatient basis as defined in 730 ILCS 

5/5-2-4(a-1)(B); or 

 

(b)  Whether he continues to be in need of mental health services which can be 
provided on an outpatient basis and whether the conditions of his release may be 
modified to provide reasonable assurances for the safety of the Defendant and others 
and for DŜŦŜƴŘŀƴǘΩǎ ŎƻƴǘƛƴǳŜŘ ǇǊƻƎǊŜǎǎ ƛƴ ǘǊŜŀǘƳŜƴǘ  

 
_____ This matter is set for a hearing pursuant to 730 ILCS 5/5-2-4(i) to be held 

on____________ 
 
DATE:__________________  

 ENTERED:___________________ 
Judge 
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IN THE CIRCUIT COURT FOR THE ___ CIRCUIT 
 
PEOPLE OF THE STATE OF ILLINOIS, ) 

) 
Plaintiff, ) 

) 
V. ) No._____________ 

) 
________________________, ) 

) 
Defendant. ) 

 ORDER  
 
The Court, having heard evidence pursuant to 730 ILCS 5/5-2-4(i), hereby finds that the 
Defendant has not fulfilled the conditions of his release.  
 
_____ Defendant is hereby remanded to the custody of the Department of Human Services. 

The Department is directed to prepare a written report within 30 days specifying 
whether: 
(a) Defendant is in need of mental health services on an inpatient basis as defined in 730 
ILCS 5/5-2-4(a-1)(B); or 
(b)  Whether he continues to be in need of mental health services which can be 
provided on an outpatient basis and whether the conditions of his release may be 
modified to provide reasonable assurances for the safety of the Defendant and others 
ŀƴŘ ŦƻǊ 5ŜŦŜƴŘŀƴǘΩǎ ŎƻƴǘƛƴǳŜŘ ǇǊƻƎǊŜǎǎ ƛƴ ǘǊŜŀǘƳŜƴǘ  

 
____ Defendant may continue to receive treatment on an outpatient basis pending further 

order of the Court.   _____________is directed to examine the Defendant and prepare a 
written report within 30 days specifying whether: 
(a) Defendant is in need of mental health services on an inpatient basis as defined in 730 
ILCS 5/5-2-4(a-1)(B); or 
(b)  Whether he continues to be in need of mental health services which can be 
provided on an outpatient basis and whether the conditions of his release may be 
modified to provide reasonable assurances for the safety of the Defendant and others 
ŀƴŘ ŦƻǊ 5ŜŦŜƴŘŀƴǘΩǎ ŎƻƴǘƛƴǳŜŘ ǇǊƻƎǊŜǎǎ ƛƴ ǘǊŜŀǘƳŜƴǘ  

 
_____ This matter is set for a hearing pursuant to 730 ILCS 5/5-2-4(I) to be held 

on____________ 
 
DATE:__________________  

 ENTERED:___________________ 
Judge 
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 IN THE CIRCUIT COURT FOR THE ___CIRCUIT 
 
PEOPLE OF THE STATE OF ILLINOIS, ) 

) 
Plaintiff, ) 

) 
V. ) No._____________ 

) 
________________________, ) 

) 
Defendant. ) 

 
 ORDER  
 
The Court, having determined that  the Defendant has not fulfilled the conditions of his release 
and having heard evidence pursuant to 730 ILCS 5/5-2-4(i), further finds that: 
 
____ There is clear and convincing evidence that Defendant is in need of mental health 

services on an inpatient basis as defined in 730 ILCS 5/5-2-4(a-1)(B).  DŜŦŜƴŘŀƴǘΩǎ 
conditional release is revoked and Defendant is remanded to the custody of the 
Department of Human Services. 

 
____ Defendant continues to be in need of mental health services which can be provided on 

an outpatient basis.  The conditions of 5ŜŦŜƴŘŀƴǘΩǎ ǊŜƭŜŀǎŜ ŀǊŜ ƳƻŘƛŦƛŜŘ ŀǎ ŦƻƭƭƻǿǎΥ 
 
_____ Defendant continued to be in need of mental health services which can be provided on 

an outpatient basis. The Department of Human Services is hereby ordered to create a 
modified written plan for conditional release which provides reasonable assurances for 
ǘƘŜ ǎŀŦŜǘȅ ƻŦ ǘƘŜ 5ŜŦŜƴŘŀƴǘ ŀƴŘ ƻǘƘŜǊǎ ŀƴŘ ŦƻǊ 5ŜŦŜƴŘŀƴǘΩǎ ŎƻƴǘƛƴǳŜŘ ǇǊƻƎǊŜǎǎ ƛƴ 
treatment.  This matter is continued until_______________ for a hearing on the 
5ŜǇŀǊǘƳŜƴǘΩǎ ǇǊƻǇƻǎŜŘ ǇƭŀƴΦ 

 
  
 
 
 
 
DATE:__________________  

 ENTERED:___________________ 
Judge 
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APPENDIX H 

SAMPLE REPORTS 

NGRI EVALUATION REPORT COMPLETED BY THE EXPERT EVALUATOR 
ASSIGNED BY THE COURT 

 
 
NAME:      DATE:     CHART NO: 
 
 
IDENTIFYING INFORMATION: 
This is a 25- years-old man charged with attempt murder, seen for evaluation at Forensic 
Clinical Services on December 09, 2000 and evaluated regarding the issues sanity and Miranda. 
 
RECORDS REVIEWED: 
Police reports and statements of the defendant were reviewed as well as medication profile 
form Cermak Health Services, a social history and the report from Elgin Mental Health Center. 
In addition, the reports Dr. Henson and Dr. Doran were also reviewed. 
 
CLINICAL EVALUATION: 
The defendant was warned of the non-confidential nature of the evaluation. He indicates he is 
on Division 8 and still on medication which is Zoloft, Geodon and Benadryl. He denies side 
effects form the medication. When asked about prior treatment, he said that his mother told 
him that he saw a psychologist when he was in grad school because of periods of depression. 
He was asked about current treatment at the jail and he indicated, when asked, that he was 
first at Division 5 and stayed there from the time of his arrest until December. He said he then 
went to 2 Wes, then 2 South and then Division 8 where he is now. When asked why he was 
transferred to RTU, he said he was hearing people constantly degrading him. He described 
these as voices but he says he hears them in his head and not with his ears. He said he had 
been on no medication until he saw the doctor in December. 
 
In April, prior to the arrest incident, he was beaten up by, gang members as a method of leaving 
the gang. They also threatened that if told anyone, his family and child would be harmed. He 
said he wanted to protect his family. After he was beaten up, he said that their voices kept 
playing over and over in his head like a tape recorder. He said he told his brother what 
ƘŀǇǇŜƴŜŘ ǎƘƻǊǘƭȅ ŀŦǘŜǊ ǘƘŀǘ ƛƴŎƛŘŜƴǘ ŀƴŘ Ƙƛǎ ōǊƻǘƘŜǊ ŎŀƭƭŜŘ ǎƻƳŜƻƴŜ ƘŜ ƪƴŜǿ ŀƴŘ ǎŀƛŘΣ ά¢ƘŜȅΩll 
ƎŜǘ ǘƘŜƛǊǎΦέ IŜ ǎŀƛŘ ǘƘŀǘ ŀŦǘŜǊ ǘƘŜ ŀǊǊŜǎǘ ƛƴŎƛŘŜƴǘ ƘŜ ǎǘŀȅŜŘ ƛƴǎƛŘŜ ŀƴŘ ŘƛŘ ƴƻǘ ŎƻƳŜ ƻǳǘ ǳƴƭŜǎǎ 
he had to. He was talking to himself and thinking how he had to get out of the neighborhood. 
He said, however, that he was trying to go to school full time and it was difficult for him to 
leave. In June someone from a gang that he knew said they heard that the gang was still after 
him. He said he went and hid around a lot, indicating the he would drive around hide various 
places, and only his family knew where he was. He did not hang around with anyone. In July he 
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went to a gun show and saw a rifle for a hundred dollars that police officer was selling so he 
bought it. He said he bought if for home protection along with ammunition. In describing the 
incident he ǎŀƛŘΣ άLǘΩǎ Ƴȅ Ŧŀǳƭǘ ŦƻǊ ƧƻƛƴƛƴƎ ƛƴ ŀ ƎŀƴƎΦέ IŜ ǎŀƛŘ ǘƘŀǘ ƻƴ ƴƛƎƘǘ ƻŦ ǘƘŜ ƛƴŎƛŘŜƴǘ ƘŜ 
went to concert with friends and he was always watching his back, he was worried and he felt 
he was being watched and hunted down like an animal. He sat in the dark a lot at home, looked 
ƻǳǘ ǘƘŜ ǿƛƴŘƻǿ ŀƭƭ ǘƘŜ ǘƛƳŜ ŀƴŘ ƘŜ ƪƴŜǿ ǎƻƳŜƻƴŜ ǿŀǎ ƻǳǘ ǘƘŜǊŜΦ IŜ ǎŀƛŘ ƘŜ ŘƛŘƴΩǘ ǘŜƭƭ ŀƴȅƻƴŜ 
ŜƭǎŜ ŀōƻǳǘ ǘƘƛǎ ōŜŎŀǳǎŜ ƘŜ ǘƘƻǳƎƘǘ ǘƘŜȅ ǿƻǳƭŘ ǘƘƛƴƪ ǘƘŀǘ ƘŜ ǿŀǎ άƴǳǘǎΦέ IŜ ǘƘŜƴ ƳŜƴǘƛƻƴŜŘ 
that in high school he was always picked on by strangers and they would turn against him. He 
said at the time of the arrest incident he felt someone was eyeballing him all the time. He said 
that he looked up the street and there was a girl there and she looked right at him. 
He also indicated that prior to this he was drinking with friends and this all occurred after these 
friends left. He said he went into the gangway and saw three guys and he kept thinking, 
ά¢ƘŜȅΩǊŜ ƎƻƛƴƎ ǘƻ ƎŜǘ ȅƻǳ ƴƻǿΣ ȅƻǳΩǊŜ ŘŜŀŘ ƴƻǿΦέ IŜ ǿŜƴǘ ōŀŎƪ ƛƴ ǘƘŜ ƘƻǳǎŜ ŀƴŘ ǘƘŜƴ ƘŜ ƘŜŀǊŘ 
the gate opŜƴ ŀƴŘ ŦƻƻǘǎǘŜǇǎ ŀƴŘ ǘŀƭƪƛƴƎ ƛƴ ƭƻǿ ǾƻƛŎŜΦ IŜ ǎŀƛŘ ƘŜ ǿŀǎ Ƨǳǎǘ ǘŜǊǊƛŦƛŜŘ ŀƴŘ ŘƛŘƴΩǘ 
know what to do. He grabbed the rifle and loaded it. His mother was sleeping then. He said he 
ƪŜǇǘ ƎŜǘǘƛƴƎ ŎǊŀȊȅ ǘƘƻǳƎƘǘǎ ƭƛƪŜ άǿƘȅ ƳŜΦΩ IŜ ǎŀƛŘ ƘŜ ƘŜŀǊŘ ǾƻƛŎŜ ǎŀȅƛƴƎΣ ά¸ƻǳ are dead now 
ŀƴŘ ǎǿŜŀǊƛƴƎ ŀǘ ƳŜΦέ IŜ ǎŀƛŘΣ ƘƻǿŜǾŜǊΣ ǘƘŀǘ ƘŜ ƘŜŀǊŘ ǘƘŜǎŜ ǘƘƛƴƎǎ ƛƴ Ƙƛǎ ƘŜŀŘΦ IŜ ŘŜǎŎǊƛōŜǎ ǘƘŜ 
whole incident like being a nightmare and he said he saw these men make moves in which they 
were strategically placed and he described this as being spread out. One had his head covered 
with a shirt and he saw a gun. He said they kept looking straight at the house and at him and he 
ǘƘƻǳƎƘǘΣ ά¢Ƙƛǎ ƛǎ ƛǘΣ ȅƻǳΩǊŜ ƎƻƛƴƎ ǘƻ ƪƛƭƭ ƳŜΦέ IŜ ǎŀƛŘ ǘƘŜȅ ƳƻǾŜŘ ǘƻǿŀǊŘ ǘƘŜ ƘƻǳǎŜ ŀƴŘ ƘŜ 
started shooting at them. 
 
WƘŜƴ ǘƘŜ ǇƻƭƛŎŜ ŀǊǊƛǾŜŘ ƘŜ ǎŀƛŘ ƘŜ ŘƛŘƴΩǘ ŜǾŜƴ ƪƴƻǿ ƛǘΦ IŜ ƘŜŀǊŘ ǇŜƻǇƭŜ ǘŀƭƪƛƴƎ ŀƴŘ ƘŜ ǎŀǘ ƛƴ 
ǘƘŜ ŘŀǊƪ ŀƴŘ ƘŜ ǎŀƛŘ ƘŜ ŦŜƭǘ ƘŜ ŘƛŘƴΩǘ ǿŀƴǘ ǘƻ Řƻ ŀƴȅǘƘƛƴƎ ŀƴȅƳƻǊŜΣ ƘŜ ƘŀŘ Ƨǳǎǘ ƎƛǾŜƴ ǳǇ ŀƴŘ 
ŘƛŘƴΩǘ ŎŀǊŜ ŦŜƭǘ ǘƘŜȅ ŎƻƳŜ ŀƴŘ Řƻ ŀƴȅǘƘƛƴƎ ǘƘŜȅ ǿŀƴǘŜŘΦ IŜ ǎŀƛŘ ǿƘŜƴ ǘhe police came they 
were babbling about something. I asked him why he gave a statement as he did and he said, 
ά¢ƘŜȅ ǘƘǊŜŀǘŜƴŜŘ ǘƻ ōŜŀǘ ƳŜ ǳǇ ŀƴŘ ǘƘŜȅ ǎǳǊǊƻǳƴŘŜŘ ƳŜΦέ IŜ ǎŀƛŘΣ άL ŎƻǳƭŘƴΩǘ ǎǘƻǇ ǎƘŀƪƛƴƎΦέ 
IŜ ŘƻŜǎƴΩǘ ŜǾŜƴ ƪƴƻǿ ƛŦ Ƙƛǎ ǊƛƎƘǘǎ ǿŜǊŜ ƎƛǾŜƴΦ IƻǿŜǾŜǊ, they are present on the statement 
form. I asked what rights person has when they are arrested and he was able to quote them 
verbatim, indicating the right to remain silent and anything that he would say could be used 
against him and had the right to an aǘǘƻǊƴŜȅΦ IŜ ǘƘŜƴ ǎŀƛŘΣ άLŦ ȅƻǳ ŘƻƴΩǘ ƘŀǾŜ ƻƴŜΣ ǘƘŜ ŎƻǳǊǘ ǿƛƭƭ 
ŀǇǇƻƛƴǘ ƻƴŜΦέ L ŀǎƪŜŘ ƘƛƳ ǿƘŀǘ ŀƭƭ ƻŦ ǘƘƛǎ ƳŜŀƴǘ ŀƴŘ ƘŜ ǎŀƛŘΣ άLǘ ƳŜŀƴǎ ȅƻǳ ŘƻƴΩǘ ƘŀǾŜ ǘƻ ǘŀƭƪ ǘƻ 
ŀƴȅƻƴŜ ŜȄŎŜǇǘ ȅƻǳǊ ƭŀǿȅŜǊΦέ L ŀǎƪŜŘ ƘƛƳ ŀōƻǳǘ ōŜƛƴƎ ǳƴŀōƭŜ ǘƻ ŀŦŦƻǊŘ ŀ ƭŀǿȅŜǊ ǿƘŀǘ ǿƻǳƭŘ 
happen ŀƴŘ ƘŜ ǎŀƛŘΣ ά¸ƻǳ ƘŀǾŜ ǘƻ ǎŀǾŜ ǎƻƳŜ ƳƻƴŜȅ ǘƻ ƎŜǘ ƻƴŜΦέ IŜ ǘƘŜƴ ǎŀƛŘΣ ά¸ƻǳ ŎƻǳƭŘ ǎŀǾŜ 
ǎƻƳŜ ƳƻƴŜȅ ƻǊ ǘƘŜȅ Ŏŀƴ ǇƛŎƪ ƻƴŜ ƻǳǘ ŦƻǊ ȅƻǳ ǘƻ ǘŀƭƪ ŦƻǊ ȅƻǳ ǘƻ ǘƘŜ ƧǳŘƎŜΦέ Lǘ ƛǎ ŜǾƛŘŜƴǘ ƘŜ ŘƛŘ 
not understand that this applied to the time of arrest incident rather than in court. I asked him 
ŀƭǎƻ ǿƘȅ ƘŜ ŘƛŘƴΩǘ Ŏŀƭƭ ǘƘŜ ǇƻƭƛŎŜ ǿƘŜƴ ƘŜ ŦŜƭǘ ǘƘǊŜŀǘŜƴŜŘ ŀƴŘ ƘŜ ǎŀƛŘΣ άL ŘƻƴΩǘ ƪƴƻǿ ǿƘȅΣ ŜǾŜƴ 
ǘƻ ǘƘƛǎ ŘŀȅΦέ 
 
He was asked about a history of alcohol use and indicated that he had a couple of beers before 
the arrest incident and his usual consumption was six-pack of 16 ounce beers or sometime he 
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would drink as many as 12 beers. He had difficulty sleeping prior to the arrest incident. He then 
ǎŀƛŘΣ ά¢ƘŜ ŎƻƳƳǳƴƛǎǘ ŜƴŜƳƛŜǎ ǿŜǊŜ ǘǊȅƛƴƎ ƎŜǘ ƳŜΦέ L ŀǎƪŜŘ ƘƛƳ ǿƘŀǘ ƘŜ ƳŜŀƴǘ ōȅ ǘƘŀǘ ŀƴŘ ƘŜ 
saƛŘΣ άLǘ ǿŀǎ ǘƘŜ ǿŀȅ L ŦŜƭǘΣ ƛǘ ǿŀǎ ƭƛƪŜ ǘƘŀǘΣέ IŜ ŀƭǎƻ ǊŜƳŜƳōŜǊŜŘ ǿƘŜƴ ǘŀƭƪŜŘ ǘƻ Ƙƛǎ ōǊƻǘƘŜǊ 
ŀōƻǳǘ ōŜƛƴƎ ōŜŀǘŜƴ ǳǇ ƘŜ ǎŀƛŘΣ ά¢ƘƻǎŜ ōŀǎǘŀǊŘ ǘƘƛƴƎǎ Ǝƻǘ ƳŜΦέ 
 
Information in the social history indicates that his mother was at home at the time of the 
incident and described him as looking scared. It is noted that his mother said when he was 
ŀǎƪŜŘ ōȅΣ ǘƘŜ ǇƻƭƛŎŜΣ ǿƘȅ ƘŜ ǿŀǎ ǎƘƻƻǘƛƴƎ ƘŜ ǎŀƛŘΣ άL ŘƻƴΩǘ ƪƴƻǿΣ L ǿŀǎ ǎŎŀǊŜŘΦ {ƻƳŜƻƴŜ ǿŀƴǘǎ 
to get in my yard. His mother said he was intoxicated after drinking with neighbors. She 
described him frequently as being depressed and agitated and talking to himself, but denies 
delusions and hallucinations. She did say that he believed people in jail were making faces at 
him and there was a decrease in his functioning after his father died in 1999. She also said he 
had been drinking heavily for the last six years. Police reports indicate in his statement that he 
ŘƛŘ ǘƘƛǎ άōŜŎŀǳǎŜ ƘŜ ǿŀǎ ǘǊȅƛƴƎ ǘƻ ŘŜŦŜƴŘ Ƙƛǎ ǇǊƻǇŜǊǘȅΦέ wŜŎƻǊŘǎ ŦǊƻƳ 9ƭƎƛƴ aŜƴǘŀƭ IŜŀƭǘƘ 
Center at the time of admissionΣ ŀŦǘŜǊ ƘŜ ƘŀŘ ǎŜŜƴ 5ǊΦ {ŜƭǘȊōŜǊƎ ƛƴŘƛŎǘŜŘ άƘŀƭƭǳŎƛƴŀǘƛƻƴǎΣ 
ǇŀǊŀƴƻƛŘ ŘŜƭǳǎƛƻƴǎ ŀƴŘ ŀǘ ǘƛƳŜǎ ŀ ōŜƭƛŜŦ ǘƘŀǘ ǘƘŜ ¢± ǿŀǎ ǘŀƭƪƛƴƎ ǘƻ ƘƛƳΦέ 
 
MENTAL STATUS EXAMINATION: 
He is oriented, generally coherent and he is cooperative. He shows evidence of blunted affect 
and sad affect at times, but tends to be somewhat self-derogatory and gives a history of what 
appears to be combination of paranoid beliefs as well as possibly factual persecution by others. 
There is the presence of symptoms in the past such as intrusive thoughts about the incident of 
him being beaten up this could be compatible with PTSD. His family describes an ongoing 
depressive symptomatology and whether or not his experiences of voices were hallucinations 
or not is questionable. Ideas of reference and delusions of reference were present. These were 
reported by not in his current interview. 
 
He appears to have major depression with psychotic features, which is, now in remission with 
medication and he has PTSD. There is history of alcohol dependence with some other substance 
abuse. The current interview as well as the interview with Dr. Gore indicates that he currently 
does not understand that he could have an attorney present during questioning if he cannot 
afford one. He tends to confuse this with getting any attorney in court since that is actually 
ƳŜƴǘƛƻƴŜŘ ƛƴ ǘƘŜ ǊŜŎƛǘŀǘƛƻƴ ƻŦ ǊƛƎƘǘǎ ƛƴ ǘƘŜ ǿƛǘƴŜǎǎ ǎǘŀǘŜƳŜƴǘΦ Lǘ ǎŀȅǎΣ ά!ƴŘ ƛŦ L Ŏŀƴƴƻǘ ŀŦŦƻǊŘ ǘƻ 
ƘƛǊŜ ŀ ƭŀǿȅŜǊ ƻƴŜ ǿƛƭƭ ōŜ ŀǇǇƻƛƴǘŜŘ ōȅ ǘƘŜ ŎƻǳǊǘ ǘƻ ǊŜǇǊŜǎŜƴǘ ƳŜ ōŜŦƻǊŜ ŀƴȅ ǉǳŜǎǘƛƻƴƛƴƎΦέ IŜ 
seems confused about this issue now; though it is evident that because of his psychosis he 
would have had difficulty understanding what was being said to him, even though intellectually 
he has the potential to be able to understand his rights. It is further my opinion that he was 
acting to some extent on a delusional belief and was fearful of his life at the time. 
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DIAGNOSIS: 
Axis I:  309.81 PTSD 

296.2 Major Depression with Psychosis, now in remission with medication 
303.90 Alcohol Dependence 
305.90 Poly-substance Abuse 

 
CONCLUSION: 
This defendant is currently in fair contact with reality and shows evidence of a history of major 
mood disorder with Psychosis. This is now in remission with medication. It is my opinion that at 
the time of the alleged offense, the defendant would have been LEGALLY INSANE in that at that 
time he lacked the substantial capacity to appreciate the criminality of his act due to major 
depression with psychotic features. 
 
It is further my opinion that at the time of questioning by the police, he would have been 
UNABLE TO UNDERSTAND HIS RIGHTS UNDER MIRANDA because of his psychotic illness and 
mood disturbance. 
 
 
 
Staff Psychiatrist 

 

 

 

  




