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APPENDIX J

Missouri Conditions of Youth Aftercare Supervision

Missouri
13 CSR 110-2.130 Release of Youths from DYS Facilities

(1)(B) Conditions of Aftercare Supervision.

Transfer to aftercare supervision is a conditional release. The rules of placement to which the
child shall agree prior to this transfer shall be the principal conditions of this transfer and
violation of these conditions may result in revocation of aftercare supervision.

The rules established by the division are as follows:

1. T will obey all city, state and federal laws;

2. T will report to the aftercare youth counselor as directed and immediately report
any changes in residence, school, employment or other status;

3. I will not leave the state of Missouri, or alter any conditions of my placement
agreement without the advance permission of the aftercare youth counselor;

4. T will obey the rules and instructions of my parents, foster parents or guardian.
[ will advise my aftercare youth counselor immediately if any problems arise in
this area:

5. T understand that I am under the supervision of the DYS until discharged; and

6. Other special rules or conditions may be invoked to meet specific adjustment
problems of the youth in the community.
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Memorandum Regarding Due Process Rights During Parole Revocation

Hearings Prepared by Commission
September 2011

MEMORANDUM
TO: Julie Biehl

FROM: Steve Bychowski

RE: Juvenile Right to Counsel During Parole
Revocation Hearings

DATE: 09/11/2011

Introduction

This memorandum discusses juveniles’ right to counsel dur-
ing parole revocation proceedings in Illinois. It provides an
analysis of the constitutional right to counsel as established
by the Supreme Court in Gagnon v. Scarpelli and as subse-
quently applied by the courts. This memorandum then dis-
cusses juveniles’ categorical right to counsel at revocation
proceedings based on the criteria set forth in Gagnon and
factors applied by federal courts. It should be noted that
several states already statutorily provide juveniles with the
right to counsel at revocation proceedings.

In Illinois, all parolees have the statutory right to retain
their own counsel at preliminary and revocation hearings.
Neither the federal District Court for the Northern District
of Illinois, nor the federal Seventh Circuit Court of Appeals
has ruled on the issue of whether due process requires that
all juveniles be provided with counsel in preliminary or
revocation hearings.

Discussion

The United States Supreme Court has held that some parol-
ees have a right to counsel at revocation hearings.? However,
the Court has refused to provide a bright line rule, adopting
instead a case-by-case approach.” The Court stated that a
parolee has a right to counsel in cases where the parolee has
made “a timely and colorable claim (i) that he has not com-
mitted the alleged violation of the conditions upon which
he is at liberty; or (ii) that, even if the violation is a mat-
ter of public record or is uncontested, there are substantial
reasons which justified or mitigated the violation and make
revocation inappropriate, and that the reasons are complex

1. 20 IL ADC 1610.140(c)
2. Gagnon v. Scarpelli, 411 U.S. 778, 790 (1973)
3.1d. at 788.

or otherwise difficult to develop or present.” The Court
also stated that “the responsible agency ... should con-
sider, especially in doubtful cases, whether the probationer
appears to be capable of speaking effectively for himself.”
The Court noted that most parolees do not have a right to
counsel.® However, “there will remain certain cases in which
fundamental fairness—the touchstone of due process—will
require that the State provide at its expense counsel for indi-
gent probationers or parolees.”

The Court’s test and its subsequent application by lower
courts indicate that courts should consider four factors
when determining whether a parolee has a right to counsel:

(1) the strength of the parolee’s claim that he did
not violate the conditions of parole;

(2) the strength of any mitigating factors;
(3) the complexity of the parolee’s defense; and

(4) the parolee’s ability of represent himself.

Whether a particular court finds that a parolee has a right to
counsel depends on the facts of the case and the weight the
judge gives to each factor. While some courts give each fac-
tor equal consideration, the Seventh Circuit will only con-
sider the third and fourth factors if the parolee provides a
compelling argument that either the first or second factor
weighs in his/her favor.®

In L.H. v. Schwarzenegger, the U.S. District Court for
Eastern California held that all juveniles have a right to
counsel at revocation hearings.® The court focused entirely
on the fourth factor. The court concluded that juvenile
parolees inherently lack the ability to adequately represent
themselves.'® The court stated, “Put plainly, a parolee’s lack
of skills and education . . . is inherent to a juvenile. . . . In
addition to juveniles’ lack of education, maturity, and skills

4. 1d. at 790.
5. 1d.
6. Id.
7.1d.

8. United States v. Eskridge, 445 E3d 930, 932 (7th Cir. 2006); United
States v. Shannon, 08-3037, 2009 WL 773870 (7th Cir. Mar. 25, 2009).

9. CIV.S-06-2042LKKGGH, 2008 WL 268983 at *7 (E.D. Cal. Jan. 29,
2008).

10. Id.
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as a function of their age, there are significant allegations that
members of the plaintiff class possess additional difficulties
that would impede their ability to argue on their own behalf
at parole revocation proceedings. . . . [L]earning disabilities,
substance abuse, difficulties in speaking and understanding
English are alleged to abound among the class members.”"!

In Dean v. Children’s Services Division Juvenile Correc-
tions Program, the State of Oregon denied a juvenile’s request
for counsel at a revocation hearing.’? The juvenile filed suit
in both federal and state court.” The federal court only
considered the third and fourth factors and held that the
parolee did not have a right to counsel.’* The court reviewed
the revocation file and interviewed the parolee.”” The court
concluded that (1) “the alleged violation and the surround-
ing context in which it was placed were not of the complex
variety” and (2) “it cannot be fairly said [that the parolee]
was unable to speak for himself so as to trigger the require-
ment of appointed counsel.”® The state court held that the
parolee was precluded from raising a right to counsel claim
because the federal court already decided the issue."

All juveniles have a right to counsel at parole revoca-
tion hearings based on the factors considered by courts.
The first factor—the strength of the parolee’s claim that he
did not violate a condition of parole—is inherently case
specific and therefore cannot be used to make an argu-
ment about all juveniles. The second factor—the strength
of mitigating factors—supports providing all juveniles a
right to counsel. Being a juvenile is, in and of itself, a sig-
nificant mitigating factor. As the Supreme Court stated in
Roper v. Simmons, juveniles are “categorically less culpable
than the average criminal. . . . The susceptibility of juveniles
to immature and irresponsible behavior means their irre-
sponsible conduct is not as morally reprehensible as that of
an adult. Their own vulnerability and comparative lack of
control over their immediate surroundings mean juveniles
have a greater claim than adults to be forgiven for failing to
escape negative influences in their whole environment. . . .
[Clulpability or blameworthiness is diminished, to a sub-
stantial degree, by reason of youth and immaturity.”® In
Graham v. Florida, the Supreme Court stated that the dimin-
ished culpability of juveniles is re-enforced by recent “devel-
opments in psychology and brain science.”® The strength

11. Id.

12. 645 P2d 581, 583-85 (Or. App. 1982).
13. Id.

14.1d. at 584.

15. Id.

16.Id. at 584 fn. 5.

17.1d. at 588.

18. 543 U.S. 551, 567-71 (2005).

19. 130 S.Ct. 2011, 2026 (2010).

of the above argument is particularly important if a federal
case is brought in the Seventh Circuit because the court will
not consider the third and fourth factors unless first or sec-
ond factor supports a right to counsel.

The third factor—the complexity of the parolee’s
defense—supports providing all juveniles a right to coun-
sel. In order to successfully argue that youth is a mitigating
factor, the parolee must discuss the significant psychologi-
cal and physiological differences between youth and adults.
These topics are inherently complex and would likely
require legal research and expert testimony. The Supreme
Court recognizes that decision makers cannot be expected
to automatically treat youth as a mitigating factor or to give
the factor the importance it deserves. Instead, youth are
required to present both the evidence and case law dem-
onstrating that youth is a significant mitigating factor. The
Court stated in Roper v. Simmons, “An unacceptable likeli-
hood exists that the brutality or cold-blooded nature of any
particular crime would overpower mitigating arguments
based on youth as a matter of course, even where the juve-
nile offender’s objective immaturity, vulnerability, and lack
of true depravity should require a [less severe sentence]. In
some cases a defendant’s youth may even be counted against
him. In this very case . . . the prosecutor argued Simmons’
youth was aggravating rather than mitigating.”

Moreover, the level of complexity required by the third
factor should be lowered for juveniles. Youth are less capa-
ble of understanding the purpose and procedural elements
of revocation hearings. Youth are also often unable to under-
stand the legal and factual issues that arise during revoca-
tion hearings. As the Supreme Court stated in Graham,
“Juveniles . . . have limited understandings of the crimi-
nal justice system and the roles of the institutional actors
within it.”*

The fourth factor—the parolee’s ability of represent him-
self—weighs heavily in favor of providing all youth a right
to counsel. Youth’s diminished development, education, and
experience significantly impede their ability to effectively
communicate. Youth are also mistrustful of adults and less
likely to cooperate during criminal proceedings.> Moreover,
juvenile parolees are more likely than other youth to have
learning disabilities, substance abuse problems, and diffi-
culties speaking and understanding English.>> Consequently,
paroled youth encounter significant difficulties representing
themselves.

20.543 U.S. 551 at 573.
21. 130 S.Ct. at 2032.
22.1d.

23. L.H. v. Schwarzenegger, CIV.S-06-2042LKKGGH, 2008 WL 268983 at
*7 (E.D. Cal. Jan. 29, 2008).
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In addition to California, which provides counsel to
juveniles at revocation hearings as a result of L.H. > several
states provide counsel to juveniles at revocation procedures.
These include: Alaska,” Mississippi,®® Nevada,” North
Carolina,® Texas,” and Utah.*

24. L.H. v. Schwarzenegger, CIV S-06-2042, 2010 WL 2943580 (E.D. Cal.
July 23, 2010) (describing the process of compliance with the stipulated
injunction requiring provision of counsel at revocation proceedings).

25. AK R DELINQ RULES Rule 24
26. Miss. Code. Ann. § 43-21-201
27. Nevada Revised Statute 62D.030

28. N.C. Gen. Stat. Ann. § 7B-2516 (a)(2); N.C. Gen. Stat. Ann. §
7A-450.3

29. 37 TAC § 95.51 (c)(9)
30. Utah Code Ann. § 62A-7-504 (3)
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Projected lllinois County Court Caseload Modifications

Prepared by Commission

October 2011

Files in Study Proportion Estim_ated Avelfage ) Parole _ Proport_ion of Proportional Aver_age.
County (6 months): of Study Hearings/ Hearings/ Vlolato_r_s_m pa_role violators Hearings/ Hearings/
Population Year (study)? Month (study) DJJ Facilities® in custody Year (DJJ)? month (DJJ)
STATEWIDE 370 100.00% 1,100 92 507 100.00% 1,100 92
Adams 3 0.81% 9 1 4 0.79% 9 1
Alexander 3 0.81% 9 1 5 0.99% 11 1
Bond 0 0.00% 0 0 1 0.20% 2 0
Boone 2 0.54% 6 0 2 0.39% 4 0
Brown 0 0.00% 0 (0] 0 0.00% 0 0
Bureau 1 0.27% 3 0 1 0.20% 2 0
Calhoun 0 0.00% 0 0 0 0.00% 0 0
Carroll 0 0.00% 0 0 0 0.00% 0 0
Cass 1 0.27% 3 0 2 0.39% 4 0
Champaign 5 1.35% 15 1 14 2.76% 30 3
Christian 4 1.08% 12 1 2 0.39% 4 0
Clark 1 0.27% 3 0 0 0.00% 0 0
Clay 0 0.00% 0 0 0 0.00% 0 0
Clinton 1 0.27% 3 0 0 0.00% 0 0
Coles 0 0.00% 0 0 5 0.99% 11 1
Cook 116 31.35% 345 29 181 35.70% 393 33
Crawford 1 0.27% 3 0 1 0.20% 2 0
Cumberland 0 0.00% 0 0 0 0.00% 0 0
DeKalb 0 0.00% 0 0 0 0.00% 0 0
Dewitt 0 0.00% 0 0 2 0.39% 4 0
Douglas 1 0.27% 3 0 0 0.00% 0 0
Dupage 3 0.81% 9 1 3 0.59% 7 1
Edgar 3 0.81% 9 1 2 0.39% 4 0
Edwards 0 0.00% 0 0 0 0.00% 0 0
Effingham 1 0.27% 3 0 3 0.59% 7 1
Fayette 2 0.54% 6 0 1 0.20% 2 0
Ford 0 0.00% 0 0 0 0.00% 0 0
Franklin 2 0.54% 6 0 2 0.39% 4 0
Fulton 1 0.27% 3 0 0 0.00% 0 0
Gallatin 1 0.27% 3 0 1 0.20% 2 0
Greene 0 0.00% 0 0 0 0.00% 0 0
Grundy 0 0.00% 0 0 2 0.39% 4 0
Hamilton 1 0.27% 3 0 0 0.00% 0 0
Hancock 0 0.00% 0 0 0 0.00% 0 0
Hardin 0 0.00% 0 0 0 0.00% 0 0
Henderson 0 0.00% 0 0 0 0.00% 0 0
Henry 0 0.00% 0 0 2 0.39% 4 0
Iroquois 2 0.54% 6 0 0 0.00% 0 6]
Jackson 2 0.54% 6 0 0 0.00% 0 0
Jasper 0 0.00% 0 0 1 0.20% 2 0
Jefferson 1 0.27% 3 0 2 0.39% 4 0
Jersey 0 0.00% 0 0 2 0.39% 4 0
Jo Daviess 0 0.00% 0 0 1 0.20% 2 0
Johnson 2 0.54% 6 (0} 0 0.00% 0 0
Kane 13 3.51% 39 3 8 1.58% 17 1
Kankakee 15 4.05% 45 4 17 3.35% 37 3
Kendall 0 0.00% 0 0 5 0.99% 11 1
Knox 0 0.00% 0 (0] 1 0.20% 2 0
Lake 2 0.54% 6 0 5 0.99% 11 1
Lasalle 2 0.54% 6 (0] 6 1.18% 13 1
Lawrence 1 0.27% 3 0 0 0.00% 0 0
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Files in Study Proportion Estim_ated Avelfage ) Parole _ Proport_ion of Propo_rtional Aver_age.
County (6 months): of Study Hearings/ Hearings/ Vlolato_r_s_ln pa_role violators Hearings/ Hearings/
Population Year (study)? Month (study) DJJ Facilities® in custody Year (DJJ)? month (DJJ)
Lee 1 0.27% 3 0 2 0.39% 4 0
Livingston 5 1.35% 15 1 2 0.39% 4 0
Logan 2 0.54% 6 (0] 3 0.59% 7 1
Macon 15 4.05% 45 4 14 2.76% 30 3
Macoupin 3 0.81% 9 1 1 0.20% 2 6]
Madison 15 4.05% 45 4 21 4.14% 46 4
Marion 4 1.08% 12 1 5 0.99% 11 1
Marshall 0 0.00% 0 0 0 0.00% 0 0
Mason 0 0.00% 0 0 0 0.00% 0 0
Massac 0 0.00% 0 0 2 0.39% 4 0
McDonough 0 0.00% 0 0 0 0.00% 0 0
McHenry 0 0.00% 0 0 2 0.39% 4 0
McLean 8 2.16% 24 2 5 0.99% 11 1
Menard 0 0.00% 0 0 1 0.20% 2 0
Mercer 0 0.00% 0 0 0 0.00% 0 0
Monroe 0 0.00% 0 (0} 0 0.00% 0 0
Montgomery 3 0.81% 9 1 0 0.00% 0 (6]
Morgan 0 0.00% 0 0 1 0.20% 2 0
Moultrie 0 0.00% 0 0 2 0.39% 4 0
Ogle 0 0.00% 0 0 1 0.20% 2 0
Peoria 18 4.86% 54 4 36 7.10% 78 7
Perry 1 0.27% 3 0 3 0.59% 7 1
Piatt 0 0.00% 0 0 0 0.00% 0 0
Pike 0 0.00% 0 0 1 0.20% 2 0
Pope 0 0.00% 0 0 0 0.00% 0 0
Pulaski 0 0.00% 0 0 0 0.00% 0 0
Putnam 0 0.00% 0 0 0 0.00% 0 0
Randolph 2 0.54% 6 0 1 0.20% 2 0
Richland 2 0.54% 6 0 2 0.39% 4 0
Rock Island 17 4.59% 51 4 20 3.94% 43 4
Saline 3 0.81% 9 1 0 0.00% 0 0
Sangamon 10 2.70% 30 2 9 1.78% 20 2
Schuyler 0 0.00% 0 0 1 0.20% 2 0
Scott 0 0.00% 0 0 0 0.00% 0 0
Shelby 0 0.00% 0 0 0 0.00% 0 0
St. Clair 5 1.35% 15 1 9 1.78% 20 2
Stark 0 0.00% 0 0 0 0.00% 0 0
Stephenson 6 1.62% 18 1 6 1.18% 13 1
Tazewell 6 1.62% 18 1 7 1.38% 15 1
Union 0 0.00% 0 0 0 0.00% 0 0
Vermillion 18 4.86% 54 4 18 3.55% 39 3
Wabash 0 0.00% 0 0 0 0.00% 0 0
Warren 0 0.00% 0 0 0 0.00% 0 0
Washington 1 0.27% 3 0 0 0.00% 0 6]
Wayne 0 0.00% 0 (0] 0 0.00% 0 0
White 1 0.27% 3 0 1 0.20% 2 0
Whiteside 0 0.00% 0 (0] 2 0.39% 4 0
will 6 1.62% 18 1 8 1.58% 17 1
Williamson 3 0.81% 9 1 4 0.79% 9 1
Winnebago 21 5.68% 62 5 33 6.51% 72 6
Woodford 1 0.27% 3 0 1 0.20% 2 0

1. The Commissions study included 386 parole files, but the committing county could only be identified in 370 counties. Proportional representation is calculated against the
370 files with attributed counties.

2. The number of total annual revocation hearings used (1,100) was obtained by averaging the revocation hearings reported in the Prisoner Review Boards most recent
annual reports (FY04-FY09). The actual number of hearings should be lower, due to the trend of declining DJJ committments as well as the reforms outlined in this report
(e.g. implementation of youth-appropriate parole conditions, expansion of the Aftercare Specialist position, and increased use of graduated sanctions prior to revocation
proceedings), all of which should significantly reduce revocation proceedings.

3. This column represents the total number of youth currently incarcerated in DJJ due to both technical violations and new charges.






